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ecutor or administrator.? The real estate of the decedent, however, 
presents a disturbing problem because a personal representative's 
rights in regard to it may be severely limited or nonexistent, and 
there may be no one available to assume the necessary duties and 
responsibilities. 

As to Wisconsin real estate the devisee under the will of a Wis- 
consin decedent or the heir, if there is no devise, has title to the 
real estate from the moment of the decedent’s death. He has an 
immediate right to take possession of the real estate and use it 
as his own so long as it is not liable for the debts of the decedent 
or the expenses of the administration of the decedent's estate.* But 
in many cases the heir or devisee is unknown or unavailable or is 
unable to protect the real estate. For example: 

(1) The devise may be to the widow who is considering electing 
to take her rights under the statute* rather than under the will. 
She does not dare exercise rights of ownership by collecting rent 
or paying fire insurance premiums for fear that such an act would 
irrevocably commit her to take under the will.* 

(2) In an intestate situation the heir may as a part of his estate 
plan be considering renouncing his inheritance during the 180 day 
period allowed him by statute.* He should hesitate to exercise any 
rights of ownership in the real estate for fear he may thereby 
waive his right to renounce. 

(3) In the event of a will contest it will not be known until an 
appeal is decided in the supreme court whether the heirs or the 
devisees are the owners. 

(4) A will construction may be required in which it will not be 
known until final determination by the supreme court which of 
several possible devisees is the owner of the real estate. 

(5) The problems are at least equally difficult when the devisee 
is in esse but as yet unborn.’ 

Even when the heirs or devisees are known, there is always the 
practical problem of how co-owners take immediate possession when 
none are residents of Wisconsin and several are minors. If any heir 
or devisee is not sui juris, a general guardian should be appointed 





2 Wis. STAT. §§ 311.06, 09 (1957). 

* Marsh v. Board of Su isors, 38 Wis. 250 (1875); Carpenter v. 5% 94 
Wis. 146, 68 N.W. 874 (1 ; Hinman v. Hinman, 126 Wis. 191, 105 N.W. 788 
(1905); Neelen v. Holzhauer, 193 Wis. 196, 214 N.W. 497 (1927). 

* Wis. Stat. §§ 233.12-.15 (1957). 

5 Will of Schaech, 252 Wis. 299, 31 N.W.2d 614, 33 N.W.2d 319 (1948). 

* Wis. STAT. § 237.01(8) (Wis. Laws 1959, ch. 406). 

* One must be in being to be a — and able to hold title to real estate. 
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* Wis. StaT. §§ 311.06, .09 (1957). 

* Marsh v. Board of Su rvisors, 38 Wis. 250 (1875); Carpenter v. i 94 
Wis. 146, 68 N.W. 874 (1896); Hinman v. Hinman, 126 Wis. 191, 105 . 788 
(1905); Neelen v. Holzhauer, 193 Wis. 196, 214 N.W. 497 (1927). 

“Wis. Stat. §§ 233.12-.15 (1957). 

* Will of Schaech, 252 Wis. 299, 31 N.W.2d 614, 33 N.W.2d 319 (1948). 

* Wis. STAT. § 237.01(8) (Wis. Laws 1959, ch. 
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immediately to take possession of the real estate. When real estate 
is devised in trust, the trustee should be appointed as quickly as 
possible after the will is proved so that the trustee as owner of the 
legal title may take possession, and where the same individual or 
corporation is both executor and trustee, completely separate 
accounts will be required in each capacity. 


Historical Background 


Many of our present rules of probate law have their basis in his- 
tory, and history is particularly active in today’s interpretation of 
the law concerning a personal representative’s rights and duties 
in regard to his decedent’s real estate. 

Historically, under the common law the real estate of a decedent 
descended to his heirs free of all claims of his creditors other than 
those who had secured special rights against the real estate during 
his lifetime. Only his personal property was liable for payment of 
the claims of his general creditors. For this reason the personal 
representative when appointed by the court had title to all of the 
personal property of a deceased but had no right of any kind to 
his real estate, all rights to the real estate being in the heir.® 

The Wisconsin Supreme Court has stated many times that under 
the common law a personal representative has no right to the pos- 
session of the real estate of his decedent or to the rents and profits 
thereof.® Neither does he have the right to convey or encumber the 
real estate. Any rights which the personal representative has in the 
real estate of the deceased must be based upon authority given to 
him in the will or by statute, and this authority being in derogation 
of the common law will be strictly construed.”° 

While originally a decedent’s real estate was exempt from the 
claims of his general creditors, before Wisconisn became a state 





*3 AMERICAN LAw OF Property § 14.6 (Casner ed. 1952). 

* Jones v. Billstein, 28 Wis. 221, 227 (1871); Jones v. Graham, 80 Wis. 6, 49 
N.W. 122 (1891); McManany v. Sheridan, 81 Wis. 538, 542, 51 N.W. 1011, 1012 
(1892); Carpenter v. Fopper, 94 Wis. 146, 68 N.W. 874 (1896); Volk v. Stowell, 
98 Wis. 385, 389, 74 N.W. 118, 120 (1898). 

* In Wisconsin Trust Co. v. Chapman, 121 Wis. 479, 485-86, 99 N.W. 341, 344 
(1904) for example, the court in affirming a mortgage placed on real estate by 
an administrator in accordance with the statute stated: 

“That he, as such administrator, has no interest in the real estate of the 
deceased, nor power to sell or incumber it, is elementary in the law of ad- 
ministration. The only authority to deal with real estate must come from 
the court from which he received his appointment, under the statutes pro- 
viding for the disposition of lands by executors and administrators. . . . In 
exercising these powers, administrators act as the instruments of the law, 
and they are strictly bound by the special authority vested in them for this 


tor She Nomen’ ¥. Ingram, 211 Wis. 88, 243 N.W. 209, 248 N.W. 171 (1938). 
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this rule had changed to permit general creditors to secure payment 
from the real estate after all of the personal property in the estate 
had been exhausted." Clearly, in Wisconsin today a decedent's real 
estate is liable for the expenses of administration of his est+te and 
payment of his general creditors, but just as clearly unless there is 
a testamentary provision to the contrary, the real estate may not 
be used for this purpose until all the personal property in the 
estate has first been used.1* To the extent that general creditors 
have secured rights in a decedent’s real estate, the personal repre- 
sentative has been give such rights and duties as have been neces- 
sary to protect the creditors. But any greater rights and duties on 
the part of the personal representative relative to his decedent's real 
estate have been resisted by the courts. 


NONSTATUTORY RIGHTS 


The basis for refusing rights on the part of the personal represent- 
ative to a decedent's real estate is that all rights of ownership are 
vested in the heirs or devisees at the moment of the decedent’s 
death. Where an interest in real estate is treated as personal prop- 
erty, there are no possible rights on the part of heirs or devisees and, 
therefore, the personal representative during probate or adminis- 
tration should have exclusive possessory rights to his decedent's 
real estate. If the will directs the executor to sell the real estate 
during probate, it is treated as personal property, and the executor 
should have unquestioned right of possession pending sale. 


A real estate mortgagee does not own real estate. He owns a chose 





™$ AMERICAN LAw OF Prorerty § 14.6 (Casner ed. 1952). 

“Estate of Esch, 4 Wis.2d 577, 91 N.W.2d 233 (1958). As to limitations on 
statutory power of sale see note 22 infra. 

* There are several Wisconsin cases concerning equitable conversion resul 
from a mandatory direction to sell real estate given in the will but a 
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in action with real estate as security.* A land contract vendor is 
in a similar position.** Upon the death of the mortgagee or land 
contract vendor this asset is part of the personal property in his 
estate.’* In the event of default on the part of the mortgagor or land 
contract purchaser, the personal representative has the same right 
to possession of the security as the deceased would have had if he 
had lived.?" 

Consistent with the historical doctrine that a personal represent- 
ative has only such rights in his decedent’s real estate as are neces- 
sary for the protection of creditors, the Wisconsin court has never 
failed to hold that a personal representative is excluded from pos- 
session of the exempt homestead.’* Also, it has never failed to hold 
that the personal representative has an unquestioned right to the 
possession of the decedent’s real estate other than the exempt home- 
stead when there is insufficent personal property to pay the debts 
and administration expenses.1* However, when there is uncer- 
tainty about whether the personal property is sufficient, the 
burden is on the personal representative to prove the insufficiency 
of the personal property when his right to possession of the real 
estate is questioned.”° 

It is in estates in which there is real estate other than the exempt 
homestead and where the personal property exceeds the debts and 
administration expenses that confusion and doubt exists about 
the rights and duties of the personal representative in regard to 
the real estate of his decedent. 


No consideration will be given to a personal representative's 
authority to sell or mortgage the real estate of his decedent. How- 
ever, it is well to point out that, although the court under the 
statutes has the right to authorize any sale or encumbrance, if it 
would be for the best interest of the estate or the decedent’s heirs,?* 
all sales or mortgages except as authorized by will can be blocked 
by any person interested in the estate who will give bond to guar- 
antee the payment of so much of the administration expenses and 








“Estate of Hart, 187 Wis. 629, 205 N.W. 386 (1925); Marshall & Isley Bank 
v. Greene, 227 Wis. 155, 278 N.W. 425 (1938). 

™ Mueller v. Novelty Dye Works, 273 Wis. 501, 78 N.W.2d 881 (1956). 

* As to land contracts see Wis. STAT. § 312.01 (2) (Wis. Laws 1959, ch. 415). 

vt to land contracts see Estate of Greeneway, 236 Wis. 503, 295 N.W. 761 
(1941). 

™* McManany v. Sheridan, 81 Wis. 538, 51 N.W. 1011 (1892); Curtis v. Gillie, 
239 Wis. 207, 300 N.W. 911 (1941). 

* Crow v. Day, 69 Wis. 637, 35 N.W. 45 (1887); see also, note 27 infra. 

* Volk v. Stowell, 98 Wis. 385, 74 N.W. 118 (1898). 

™ Wis. Stat. § 316.01 (1) (1957). 
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the debts of the decedent as remain unpaid after all of the personal 
property has been used for that purpose.”? 


STATUTORY RIGHTS 


The only Wisconsin statute?* which can be claimed to give a 
personal representative a general right to possession of a decedent’s 
real estate provides as follows: 


The executor or administrator shall have a right to the pos- 
session of the real estate of his decedent, except the exempt 
homestead, and may receive the rents and profits thereof until 
the estate shall be settled, or until delivered by order of the 
court, to the heirs or devisees, and he shall keep in good ten- 
antable repair all buildings and fences thereon which are under 
his control. 


This statute was adopted in Wisconsin in 18494 and its wording 
has remained virtually unchanged since that time.** Its meaning, 
however, changed tremendously during the first fifty years after its 
adoption. In the first two cases in which the statute was considered, 
the court did not question the personal representative’s right to 
take and maintain possession of the real estate and refused pos- 
session to a devisee** and to an heir and his vendee”* who attempted 
to oust the personal representative before the estate was closed. 
With Jones v. Billstein,?* in 1871, the interpretation of the statute 
began to change. The court indicated that a personal representative 
may take possession of a decedent’s real estate if he so desires or if 
the court directs but that the statute “does not imperatively require 
him to take possession thereof.” From then on the historic common 
law was increasingly read into the statute. Succeeding cases discuss 
the statute as truly applying only to the situation in which there 
is insufficient personal property in the estate to pay debts and the 
costs of administration so that the real estate or its rent are neces- 
sary to meet these expenses. These cases hold that where the per- 
sonal property is sufficient, the personal representative has no right 
to oust an heir or devisee who takes possession of the real estate 





*™ Wis. Stat. § 316.13 (1957). After the time for filing claims has expired, any 
interested person should be able to determine the amount of debts and admin- 
istration expense, and if the personal property in the estate exceeds that 
amount, he runs no risk in filing a bond to prevent the sale. 

* Wis. Stat. § 312.04 (1957). 

* Wis. Rev. Stat. ch. 69, § 7 (1849). 

* As originally adopted the statute applied to personal enemy as well as to 
real estate and made no exception for the exempt homestead. 

* Phillips v. Sleusher, 3 Wis. 457 (1852). 

™ Edwards v. Evans, 16 Wis. 193 (1862). 

*28 Wis. 221, 228 (1871). 
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prior to the personal representative, and has no standing to bring 
an action for that purpose.”® 

In McManany v. Sheridan, in 1892, the question was whether 
a personal representative in possession could be ousted by one claim- 
ing through the devisee. The testator left the residue of his estate 
which included several parcels of real estate to his son whose where- 
abouts were unknown. The will provided that if the son was not 
heard from within ten years after the testator’s death, this residue 
should go to other named legatees. An executor was appointed who 
took possession of the real estate and collected the rents. Some 
months after the testator’s death, the son’s wife secured a divorce 
and was given title to one of the parcels of real estate in the divorce 
judgment. About a year and a half later she took possession with- 
out the knowledge or consent of the executor, and the executor 
brought ejectment to regain possession. In affirming judgment 
against the executor the court found that the wife through the 
divorce judgment held all the rights which the son received as 
devisee under the will and stated: 


All the rights which the executor has to the possession of this 

real estate he derives from this statute, [Wis. Rev. Stat. § 3823 

(1891) now Wis. Stat. § 312.04 (1957)] because he has none 

at common law. . . . If there are no claims against the estate, 

or if all claims have been paid, the administrator or executor 
is held not entitled to possession as against the heir or devisee, 
even though the estate be not finally settled.We see no reason 
why the same result should not follow where it appears that 
there is enough personal property in hand to pay all debts and 
legacies. 

The court apparently did not question the executor’s rights in the 

remaining parcels of real estate pending possession being sought 

by the devisee. 

Six years later the court took a further step when it prohibited 
joinder of a personal representative as a party plaintiff with dev- 
isees seeking to gain possession of real estate occupied by a tenant 
of the deceased. The court held that the personal representative was 
not a proper party to the action because, “When there are no debts 
or legacies to be paid, there is no valid reason why the executor 
or administrator should have the possession of the real estate.’$1 


A series of cases since that time has reiterated the statements that 








* Flood v. Pilgrim, 32 Wis. 376 (1873); Marsh v. Board of Supervisors, 38 
Wis. 250 (1875); Filbey v. Carrier, 45 Wis. 469 (1878). 

"81 Wis. 538, 542, 51 N.W. 1011, 1012 (1892). 

™ Volk v. Stowell, 98 Wis. 385, 389, 74 N.W. 118, 119 (1898). 








370 WISCONSIN LAW REVIEW [Vol. 1960 


were the bases of the earlier holdings. Sometimes the statements 
have been necessary to the holding in the case and sometimes they 
have been clearly dicta, but they have been sufficient to keep the 
severely limited interpretation of section 312.04 very much alive.** 

Though there are no statutes other than 312.04 which specifically 
give a personal representative right to possession of his decedent's 
real estate, there are several which seem to assume that he has the 
right to take possession and collect rents. For example, the statute 
in regard to bond of personal representatives** provides as follows: 


No nm shall act as personal representative, nor shall 
letters be issued to him until he has given a bond, with one 
or more sureties, conditioned on the faithful performance of 
his duties, to the judge of the court in such sum as the judge 
may direct but not less than the estimated value of the nal 
property plus one year’s income from real estate. (Emphasis 
added.) 


If a personal representative has authority to collect rents from 
real estate only in that small percentage of estates in which there 
is insufficient personal property to pay debts and administration 
expenses, why should he be refused appointment until he posts 
bond in an amount at least equal to one year’s income from real 
estate? 





*“Under the statute [the administrator] has no right to the possession unless 
there are claims against the estate unpaid.” Carpenter v. Fopper, 94 Wis. 146, 
147, 68 N.W. 874, 874 (1896). 

“When there are no debts or legacies to “eee there is no valid reason why 
the executor or administrator should have the ion of the real estate.” 
Volk v. Stowell, 98 Wis. 385, 389, 74 N.W. 118, 11 —. 

“It has been held that if there are no debts [the ad trator] has no right 
1908), possession.” Hinman v. Hinman, 126 Wis. 191, 194, 105 N.W. 788, 789 
f “The doctrine of Jones v. Billstein, . . . has never been overruled, and from 
that and other decisions affirming it, it is plain that an administrator has no 
concern with the real estate unless it is necessary for him to have the rents and 


ts and of it for the purpose of paying ex , legacies, and the 

ust debts of deceased.” Neelen v. tk mag 193 Wis. 196, 200, 214 N.W. 
497, 499 (1927). 

The ho! of of the earlier cases are restated in Estate of Rieman, 


272 Wis. 378, 75 N.W.2d 564 (1956). 

It should be noted that in occasional cases, such as Volk v. Stowell, supra, the 
court included legacies in addition to debts and administration expenses as 
items to be included in the amount which, if it exceeded the personal 
in the estate, enabled the personal tative to take possession of the de- 
cedent’s real estate. The inclusion of Teaties has always been dicta, as no Wis- 
consin cases have been found in which the issue of the personal representative's 
right to possession was raised in an estate in which there was sufficient personal 

the debts and administration ex but insufficient personal 
Ee ireven fad tc nae hadiena anodes a n Estate of Esch, 4 Wis.2d 577, 
1 (1958) has indicated its desire to protect specific devises of real 
ean ee 
(1957). 
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Another statute** provides, “Whoever steals or converts to his 
own use property of any decedent's estate shall be liable to an action 
by the executor or administrator for double the value of the prop- 
erty stolen or converted.” By statutory definition “property” means 
both real and personal property.** “Steal” applies to an unlawful 
taking of fixtures as well as personal property.** Unless “dece- 
dent's estate” is interpreted to mean only that real estate to which 
the personal representative has a right of possession, the statute 
seems to provide the rather unusual result that often when the 
fixtures on a decedent’s land are wrongfully taken or used by a 
third party, the personal representative may recover double dam- 
ages for the estate but has no right to recover the property itself. 

It is also provided: “In an action for the recovery of real property 
if any plaintiff shall die before judgment his heir or devisee or his 
executor or administrator, for the benefit of the heir, devisee or 
creditors, may be admitted to prosecute the action in his stead.”* 
This statute indicates that any personal representative has rights 
in regard to his decedent’s real estate in these limited circumstances, 
but in the one case in which this statute was considered and was 
necessary to the decision it was held that regardless of whether the 
personal representative was a party, any heir who might be divested 
of title was a necessary party to the action.** 

While these statutes indicate that a personal representative may 
have some rights in the real estate in any estate, they are as suscep- 
tible of being limited exclusively to estates in which there is insuf- 
ficient personal property to pay the debts and funeral expenses as 
is section 312.04. To date none of these statutes have been used by 
the court to extend a personal representative’s right to real estate 
beyond that which he had at common law. 


SPECIAL ADMINISTRATOR 


What rights does a special administrator have in the real estate 
of a deceased? The powers of a special administrator are strictly 
limited and do not go beyond those which are expressly granted 





“Wis. Stat. § 312.05 (1957). As originally ay get as Wis. REV. Stat. ch. 68, 
§ 10 (1849), the statute clearly applied only to mal property which was 
embezzled or alienated” prior to the granting of letters testamentary or ad- 
ministration. The present wording is the result of piecemeal amendment through 
the years. 

a Stat. § 990.01 (31) (1957). 

Wis. Stat. § 943.20 (195 

= wie Star. "Star. § 20019() ( —— There ee been little a in this statute 
since its adop Sak See Wis. Rev. Stat. ch. 96, § 10 (1849). 

= Jones ¥. Graham, 6, 49 N.W. 122 (1891). 
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by law or by court order.*® When there is no statutory basis for 
the appointment of a special administrator, the court is without 
jurisdiction to appoint one.*° When “it appears to be necessary 
to conserve or administer the estate of a decedent before letters 
testamentary or of administration can be issued,’’*' a special admin- 
istrator may be appointed with power “to care for, gather and 
secure crops’’*? or “with leave of the court to lease for a term not 
exceeding one year the real property of the deceased’’** and “to do 
such other things as the court may direct for the best interests of 
the estate.’** If appointed and if it appears that anything of value 
will come into his hands, the special administrator must post bond 
similar to that required of a general administrator*® and it there- 
fore must include an amount equal to one year’s income from the 
real estate of the decedent.* 

No cases have been found in which the court has dealt with the 
question whether a special administrator can collect the rents from 
or take possession of a decedent’s real estate. The statutory language 
indicates that a special administrator has at least some possessory 
rights in the real estate of his decedent. But where there are any 
continuing administrative responsibilities, a special administrator 
is appointed to act only until a general administrator or executor 
can be appointed and “upon the granting of letters testamentary, 
or of administration of the estate of the decedent, the power of the 
special administrator shall cease and such special administrator 
shall forthwith file an account and deliver to the executor or admin- 
istrator all the goods, chattels, moneys and effects of the deceased 
in his hands.”’*" It seems hardly reasonable that a special adminis- 
trator should collect and turn over to the general administrator, 
rents which a general administrator would have had no right to 
collect. If the common law limits the statutory possessory rights of 
an administrator or executor to those estates in which there is in- 
sufficient personal property to pay the debts and administration 
expenses, it should similarly limit the possessory rights of a special 
administrator.** 





* Wis. Stat. § 311.09(6) (1957). 

“ Guardianship of Rundie, 245 Wis. 274, 13 N.W.2d 921 (1944). 

“ Wis. STAT. § $11.06 (4) (1957). 

@ Wis. Strat. § 311.09 (3) (b) (1957). 

* Wis. Stat. § 311.09 (3) (d) (1957). 

“ Wis. Stat. § 311.09 (3) (g) (1957). 

* Wis. Stat. § 311.08 (1957). 

“Wis. Stat. § 310.15 (1957). 

“ Wis. Stat. § 311.10 (3) (1957). 

“Read in this light all the statutory provisions in regard to special admin- 
istrators would be applicable to rights in real estate only in estates where there 
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PERILS OF THE PERSONALREPRESENTATIVE IN POSSESSION 


The bondsman of a personal representative is not liable for any 
loss that occurs in regard to any real estate which is being held 
by the personal representative without authority. Even though he 
takes possession of the real estate with the specific approval of all 
interested parties, he is incapable of acting in his official capacity 
as personal representative. Instead he acts in his individual capacity 
as an agent of the interested parties with the result that his bonds- 
man is not liable in the event of loss for which the personal rep- 
resentative is held liable.* 

A personal representative who is properly in possession of his 
decedent’s real estate has the duty to pay the real estate taxes, in- 
terest on mortgages and any other reasonable expenses that may 
be necessary to preserve the value of the real estate. Having made 
the payments he is entitled to reimbursement out of funds going 
to those entitled to the real estate.*° 


A personal representative who is in possession without proper 
authority may find himself in a less desirable position. As to reim- 
bursement for payment of real estate taxes, there should be no dif- 
ficulty as long as he secures court authority in advance of pay- 
ment.* If he pays the reasonable costs of maintaining income pro- 





was insufficient mal property to pay the debts of a decedent and the ex- 
penses of administration of his estate. 

“In Newcomb v. Ingram, 211 Wis. 88, 243 N.W. 209, 248 N.W. 171 (1933), 
three bondsmen were attempting to escape or allocate liability for the amount 
for which the executor had been found liable on an accounting. One of the 
grounds urged was that they were relieved from liability because the executor 
had increased his own liability by selling certain real estate of the deceased and 
taking possession of the proceeds after bond was secured. In denying relief on 
this ground the court s.ated: 

“We consider that this rule is not applicable to the instant case because 
it was beyond the power of the beneficiaries to increase the liabilities of 
Ingram as executor. His liabilities as executor are fixed by law, and his 
obligation as executor is to account for funds and property coming into his 
hands as executor. It is true that, pursuant to arrangement between the 
parties interested in the estate, land was sold and the proceeds of the land 
came into his hands, and his liability to the parties was thereby increased. 
But this was a personal liability, not a liability as executor. The will did 
not give Ingram power to sell any land. No occasion to sell land to pay 
debts or expenses of administration arose. Under these circumstances his 
only liability as executor was to account for such personal property as came 
into his hands as executor, and that liability was no more increased by his 
acquiring funds through sale of lands through agreement of the parties 
than it would have been had he incurred liability to the parties for borrow- 
ing money from them.” Jd. at 95, 243 N.W. at 211. 

*” Will of Hurley, 193 Wis. 20, 213 N.W. 639 (1927). 

"Wis. Stat. § 317.05 (1957). This statute has not been discussed in any 
cases; however, it is always possible that this statute, too, may be construed as 
applicable only in cases where there is insufficient personal property to pay 
debts and administration expenses. 
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ducing property, even though he does so without authority, the 
personal representative should be entitied to reimbursement out 
of the income, for in most instances to hold otherwise would un- 
justly enrich the heirs or devisees.** 

Casualty insurance secured for or maintained on the real estate 
by the personal representative presents a much greater problem. In 
insuring the property the personal representative is acting as an un- 
authorized agent of the heirs or devisees. In the event of fire or 
other loss they would undoubtedly ratify his act and collect the 
insurance payments. However, if no loss occurred during the period 
in which the personal representative was in possession, the heirs 
or devisees might well refuse to ratify and leave the personal rep- 
resentative with no opportunity to secure reimbursement for the 
premiums which he had paid. It may be argued that there would 
be no liability on the part of the insurance company in the event 
of loss because the personal representative has no insurable interest. 
Wisconsin law, however, seems to indicate that those entitled to the 
real estate would receive payment from the insurance company 
whether or not the personal representative has an insurable inter- 
est.°8 

A personal representative in possession of real estate either with 
or without authority may be personally subject to the same tort 
liability as an owner or landlord for injuries suffered on the prem- 
ises by third persons.** He should carry liability insurance for his 
own protection as well as for the protection of those who have title 
to the real estate. If he is in possession without authority, it is dif- 
ficult to see where he can secure reimbursement for his expenditures 
for such insurance. 


= But in some instances in the somewhat analogous situation of a mortgagee 

Se ee y liable for the 

following: reasonable rental value; severe fall in rents; excessively liberal 

to tenant; not checking financial responsibility of tenant as tenancy was created; 

failure to make necessary repairs; making improvements rather than repairs; 

penalties for failure to pay taxes; workmen’s compensation insurance. For fur- 
3 





ther discussion and case citations, see Leesman, Corporate Trusteeship and Re- 
ceivership, 28 Int. L. Rev. 238 (1933); Note, 35 Cotum. L. Rev. 1 — 
* Wis. Stat. § 203.13 (2) en Kludt v. German Mut. Fire Ins. Co., 152 Wis. 
637, 140 N.W. 321 (1913); mco Ins. Co. v. Palatine Ins. Co., 263 Wis. 558, 
58 N.W.2d 525 (1953); Doyle v. Allstate Ins. Co., 4 Wis.2d 411, 90 N.W.2d 562 
(1958). The reasoning in the mes mg case is that an insurance company having 


received mentee risk and ha had disclosure of the facts 
upon aahie cunantiip ° ri property is based 4s bound to pay when loss 
occurs. 


For cases in other jurisdictions see 4 APPLEMAN, INSURANCE LAW & PRACTICE 
2152 (1941). 
' ™ See Sooke 96 A.L.R. 1068 (1935), entitled “Liability of one exercising the 
rights of an owner of realty for injuries due to its condition, as affected by 
want of legal title.” 
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To date the supreme court has not held a personal representative 
who was found to be in possession of his decedent’s real estate with- 
out authority to be an insurer and liable for loss occurring without 
negligence on his part. The only relief given and apparently the 
only relief sought was the immediate transfer of possession and the 
accumulated net rents to the heirs or devisees.** It has been sug- 
gested in dicta that if a personal representative deals with real 
estate in any way in the absence of specific authority traceable 
directly to statute or the will of the deceased, he may be liable for 
any loss that occurs regardless of fault.5* There is sufficient prec- 
edent in cases dealing with other types of wrongful holding of 
property by a personal representative to warrant the court to hold 
a personal representative liable for all losses even though those 
losses were due to factors beyond his control while he was holding 
real estate without adequate authority.5" 


Having taken possession of the decedent’s real estate and having 
started collecting rents from the tenants without adequate authority 
and finding that the property is dropping in value or operating 
at a loss, what can the personal representative do to avoid the 
possibility of continuing and increasing personal liability? Clearly, 
if he can turn the possession over to the proper heir or devisee, who 
is sui juris, the personal representative should not be liable for 
further loss. A refusal of tendered possession should estop an heir 
or devisee from claiming damage for any loss occurring subsequent 
to the date of tender. But what if the whereabouts of the devisee 
are unknown, or the devisee is unknown pending the appeal of a 


* Will of Bresnehan, 221 Wis. 51, 265 N.W. 93 (1936); Curtis v. Gillie, 239 
Wis. 207, 300 N.W. 911 (1941). 

“In Neelen v. Holzhauer, 193 Wis. 196, 200, 214 N.W. 497, 499 (1927), the 
court stated: 

“,.. it is plain that an administrator has no —— oe real — 
unless it is necessary for him to have the rents an ts dispose t 
for the pu of paying expenses, legacies, and the just debts of the de- 
ceased. While he may enter into the possession of it, and without question 
in a doubtful case the court would direct him to take of the 
real estate, if he intermeddles with it he does so at his peril.” (Emphasis 
added. 

“ Coolidge v. Rueth, 209 Wis. 458, 245 N.W. 186 (1932) (for failing to close 
the estate within a proper period and thereby holding the assets without au- 
thority, personal representative held to be an insurer, and thus liable for loss 
due to bank failure); Black v. Hurlbut, 73 Wis. 126, 40 N.W. 673 —, (theft 
of funds by third party). See also, Shupe v. Jenks, 195 Wis. 384, 218 N.W. 875 
(1928); Will of Robinson, 218 Wis. 596, 261 N.W. 725 (1935); Estate of On- 
stad, 224 Wis. 332, 271 N.W. 652 (1937). 

A nal representative who continues to operate a business of the de- 
consh withew express authority may do so at his and be required to make 
up losses which occur. The Wisconsin Supreme po 
il ali a tt ar rs ae Wis. 332, 271 N.W. 
652 ( . 
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will construction action, or the devisee is the widow who has not 
yet decided whether to elect to take her statutory share rather than 
her devise under the will? Even though a personal representative 
takes possession of his decedent's real estate without authority and 
is an intermeddler while in possession, if he abandons it, he may 
well be liable for all loss which occurs as a result of his abandon- 
ment.*8 

Although a personal representative in unauthorized possession of 
his decedent's real estate is acting in an area of danger, it does not 
follow that he will necessarily be held financially responsible under 
any of the theories discussed in the preceding paragraphs, even 
though he manages the property at a loss. The personal represent- 
ative who took possession of the real estate in good faith to protect 
the property and the interests of those who had rights in the dece- 
dent’s estate and who managed the real estate in accordance with the 
degree of care ordinarily required of those in a fiduciary capacity 
is in a good position to convince the court that he should not be 
held liable on the basis of law which is not more clearly defined 
than that which we have in Wisconsin today. Liability of the per- 
sonal representative based on unauthorized possession of his dece- 
dent’s real estate can in almost every instance be sought only by the 
hems or devisees entitled to the real estate.*® An heir or devisee 
who though he had the opportunity to do so did not seek early 
termination of the personal representative’s possession but instead 
acquiesced in that possession and stood ready to receive the benefits 
thereof, should be estopped from making any claim based on the 
fact that possession by the personal representative was unauthorized. 

Whether or not a personal representative is ever held liable for 
having attempted to protect and preserve his decedent's real estate, 





* Though one has no duty to rescue a drowning man and may ignore him 
without legal liability, once rescue is attempted the rescuer assumes a re- 
sponsibility which requires reasonable care on his part which he cannot negli- 
gently abandon without liability. This rule of torts is also applied in cases 
where one has started performance in such matters as securing insurance or 
collecting a note as a gratuitous agent. See Prosser, Torts § 38 (1955). 

As to similar liability on the part of a gratuitous bailee upon whom goods 
are thrust involuntarily and who then exercises some degree of care for them, 
see BROWN, PERSONAL Property § 91 (2d ed. 1955). 

The Restatement limits this liability to some extent by stating that there is 
no liability on the part of the one who abandons his voluntary rendering of 
services unless by so doing he  eage the other in a worse position than he 
would have been in had there nm no services rendered at all. RESTATEMENT, 
Torts § 323 (1934). ‘ 

* Creditors have an interest in a decedent’s real estate only if the estate does 
not have sufficient personal property to pay the debts. If the personal property 
is insufficient to pay the debts, the personal representative has authority to 
take possession of the real estate. 
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the law concerning a personal representative’s rights in regard to 
his decedent’s real estate should not remain the confusing maze 
that it is today. Historically, the best way to protect a decedent’s 
real estate for his heirs and devisees may have been to forbid the 
personal representative from exercising any rights in regard to it, 
but that is not true today. It must be assured that there is someone 
with authority to manage and preserve a decedent’s real estate im- 
mediately after his death, and no one is in a better position to do 
this than his personal representative. Yet under present Wisconsin 
law a personal representative is in a much safer legal position if 
he completely ignores his decedent's real estate than if he attempts 
to protect it. 

The ne¢essary duty and authority should be given to executors 
in their decedent’s wills and to all personal representatives by 
legislation. Before drafting any will, an attorney should learn from 
the testator whether he wants his executor to assume the responsi- 
bility of caring for his real as well as his personal property. If the 
testator desires this, the will should give the executor specific 
authority and direction to take possession of the real estate and do 
all things necessary to manage, preserve and maintain it. Merely 
giving the executor power to sell or encumber the real estate is not 
enough.*®° 


PROPOSED LEGISLATION 


Legislation can be enacted to give the personal representative 
the same right and duties, except legal title and unlimited power 
of sale, in decedent’s real estate as he now has in regard to personal 
property.*: Similar authority should be made available to the 
special administrator upon court order. It can be provided that the 
exclusive right of possession shall remain in the personal represent- 
ative until the estate is settled, or that the heirs or devisees upon 
petition to the court and notice to the personal representative may 
secure exclusive possession from the personal representative if, 
after hearing and notice to all interested parties, the court in its 
discretion so orders. 

Proposed amendments to existing statutes follow. These are 
presented not as the ultimate form for the necessary legislation but 
rather as a starting point to provoke further discussion. 





“ The power to take possession of real estate and the power to sell it are two 
entirely separate and distinct powers and either power may be conferred or ex- 
ercised without reference to the other. Jones v. Billstein, 28 Wis. 221, 231 (1871). 

“Such legislation has been riey in England and the United States. See 3 
AMERICAN Law OF Property § 14.33 (Casner ed. 1952). 
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312.04 Possession and care of lands. Regardless of the amount 
of personal property in the estate, the executor or administrator 
shall have a-right-to-the the duty to take possession of the real 
estate of his decedent -except-the-exempt-homestead- and -may- shall 


receive the rents and profits thereof for the benefit of those entitled 
thereto until the estate shall be settled, or until delivered by-order 


of.the-court, the court after petition by one interested in the real 
estate and upon hearing subsequent to notice to all parties inter- 
ested in the estate orders it delivered to the heirs or devisees.-and 
he- While in possession the executor or administrator shall keep in 
good tenantable repair all buildings, and fences and other improve- 
ments thereon which are under his control and shall carry thereon 
such insurance as may be reasonably necessary. As to real estate 
located outside the state of Wisconsin, the personal representative 
shall have only such duties as are consistent with the powers al- 
lowed by the law of the place where the real estate is located. 

310.14 Duties of personal representatives. Regardless of the 
amount of personal property in the estate, personal representatives, 
other than special administrators, shall collect and possess all the 
decedent’s personal estate except that selected under s. 313.15 (1) 
and all the decedent’s real estate; inventory and have appraised 
all the decedent's estate; collect all income and rent from such 
estate of which they have custody; preserve such estate and contest 
all claims except claims which they believe are valid and which 
are not objected to by an interested person; pay and discharge out 
of such estate all expenses of administration, taxes, charges, claims 
allowed by the court, or such dividends on claims as directed by 
the court; render just and true accounts; make distribution as the 
court directs and do such other things as are directed by the court 
or required by law. As to real estate located outside the state of 
Wisconsin, the personal representative shall have only such duties 
as are consistent with the powers allowed by the law of the place 
where the real estate is located. 

Section 311.09 (3) (g) should be renumbered 311.09 (3) (h) and 
a new subsection created as follows: 

$11.09 (3) (g) With leave of the court to take possession of the 
real estate of the deceased regardless of the amount of personal 
property in the estate. 























Buying Farms On Installment 
Land Contracts - A Preface 


J. H. BruscHEr* 


To what degree and how is the installment land contract being 
used to lighten the capital investment burden of the farm buyer? 
Are buyers able to acquire farms for little or nothing down? Do 
they then have a chance to pay for the farm over an extended 
period of time out of earnings, “like rent’? Do such arrangements 
free capital for purchases of herd, machinery and other farm per- 
sonal property? What difference does blood relationship or long 
friendship between seller and buyer make? Are contracts tailor- 
made or do form contracts predominate? What is the debt collec- 
tion experience under such contracts? Are seller and buyer both 
typically represented by attorneys? What about title checking? Is 
it done? When is it done? Is the installment contract being used 
to expand holdings in an age when expensive farm machines de- 
mand more land to produce efficiently? What, in general, is the 
future role for the installment land contract in low equity financing 
of farm purchases? 

These are some of the questions to which Messrs. William F. 
Dolson and Richard R. Robinson sought answers during a summer 
of intensive research some years ago. Their work in four Wisconsin 
counties was part of a region-wide effort to learn more about the 
land contract as a farm purchase device. Mr. Dolson prepared a 
first draft of their findings, later extensively reworked and rechecked 
by his co-author, Mr. Zigurds L. Zile. Now that a bulletin describ- 
ing the use of land contracts for farm purchases in the thirteen 
north central states is soon to appear,? it seemed appropriate to 
publish these intensive Wisconsin findings. 

A seller who is willing to sell land on installments will normally 
want security in the land for the unpaid part of the purchase price. 
This security may be provided either through a purchase money 
mortgage or an installment land contract. The two perform the 





* B.A. 1931, Univ. of Wis.; LL.B. 1930, Univ. of Wis.; S.J.D. 1932, Yale Univ.; 
Prof. of Law, 1935-........, Univ. of Wis. 

1The Legal Aspects Subcommittee of the North Central Land Tenure Com- 
mittee, Farm Foundation, 600 S. Michigan Ave., Chicago, Illinois, has spon- 
sored this work in the thirteen north central states. 

* The regional bulletin will be available through the Farm Foundation. 








380 WISCONSIN LAW REVIEW [Vol. 1960 


same security function, but because of differing histories they have 
been cloaked with contrasting legal garb. 

During the 17th century the English Court of Chancery evolved 
the concept of the mortgagor’s equity of redemption, a concept 
which still gives to a mortgagor what is for all practical purposes 
an absolute right to pay up late, so long as interest is tendered for 
the period of delay. Absent payment of the debt or voluntary trans- 
fer of the mortgagor’s interest to his creditor in cancellation of the 
debt, the mortgagor’s right to redeem survives until extinguished 
by foreclosure. In Wisconsin, foreclosure will be by judicial action 
with an assured minimum statutory period of one year from entry 
of judgment.® 

On the other hand, the “right” of a land contract purchaser to 
redeem from his default is less absolute and there is no minimum 
period of redemption assured him by a statute. To preserve his 
right to redeem he must “do equity.”* Actually, owing to the un- 
certainty in each case over whether, and for how long, the buyer’s 
equity has survived, Wisconsin land contracts sellers find it neces- 
sary either to: 


(1) Have the contract declared rescinded through strict fore- 
closure’ or, in case of extreme default, quiet title;* or 
(2) Have the contract enforced by, 
(a) an action at “law” for the entire purchase price if 
due,’ or 
(b) an action of “specific performance” which is really 
an action of foreclosure and sale in that the buyer’s 
interest and the seller’s interest in the land are sold 
to the highest bidder and the proceeds, after pay- 
ing costs, are applied to the contract debt.® 


The rigorous remedy of unlawful detainer has been declared 
unavailable against a defaulting land contract buyer,® and even the 





* Wis. Stat. § 278.10 ®) (1957). For mortgages entered into after Wis. Laws 
1959, ch. 626 became tive, a six months redemption period after entry of 
judgment is approved where the tract involved is three acres or less, the mort- 
gage contains a waiver of deficiency judgment and an express consent by the 
mortgagor to the shorter period. For a Wisconsin survey of foreclosure by ad- 
vertisement, see, Comment, 1949 Wis. L. Rev. 341. 

* Oconto Co. v. Bacon, 181 Wis. 538, 195 N.W. 412, 40 A.L.R. 175 ‘ag A 

* Button v. Schroyer, 5 Wis. 598 (1855). Cf. Taft v. Reddy, 191 Wis. 144, 210 
N.W. 364 (1926). land contract remedies in Wisconsin generally, see Com- 
ment, 1942 Wis. L. Rev. 90 and Comment, 1958 Wis. L. Rev. 260. 

* Oconto Co. v. Bacon, 181 Wis. 538, 195 N.W. 412, 40 A.L.R. 175 (1923). 

* Jefferson Gardens, Inc. v. Terzan, 216 Wis. 230, 257 N.W. 154 (1934). 

* Taft v. Reddy, 191 Wis. 144, 210 N.W. 364 (1926); Harris v. Halverson, 192 
Wis. 71, 211 N.W. 295 (1927); Droppers v. Hand, 208 Wis. 681, 242 N.W. 483 


(198%). 
* Hill v. Sidie, 116 Wis. 602, 93 N.W. 446 (1903). 
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less rigorous remedy of ejectment would probably be stayed if the 
defaulting buyer could plead and prove “an equity.” 
Nevertheless, the basic point is that it is cheaper and quicker to 
foreclose a defaulted land contract than it is a mortgage securing a 
like amount. Wisconsin figures developed out of Home Owners 
Loan Corporation experience twenty years ago are still instructive:* 


Average Time Required Average Cost 
Strict Foreclosure 
of Land Contract 5 Months, 20 Days $ 93.85 
Foreclosure of Real 
Estate Mortgage 16 Months, 23 Days $165.16 


The 1960 schedule of minimum fees for the State Bar of Wis- 
consin, if followed, will wipe out a major part of this cost deferen- 
tial. Minimum fees for foreclosure of land contracts are prescribed 
at the same level as minimum fees for foreclosure of real estate 
mortgages, and this, apparently, whether the land contract fore- 
closure is a relatively simple strict foreclosure or a more involved 
foreclosure by sale. Thus, under this fee schedule, assuming $10,000 
is owing, the minimum fee for mortgage foreclosure, strict fore- 
closure of a land contract, or foreclosure by sale of a land contract 
would in each instance be $500. But the minimum time for fore- 
closure of a land contract would undoubtedly be shorter than for 
a mortgage. This would be true because the redemption periods in 
land contract foreclosure cases are left to the discretion of trial 
judges. There is no legislatively prescribed minimum period as in 
mortgage foreclosure cases and judges generally, both in the fa- 
miliar strict foreclosure case and in the less familiar specific per- 
formance case, fix redemption times far shorter than the statutory 
year from entry of judgment assured on mortgage foreclosure. 

Whether these more expeditious remedies against defaulting land 
contract buyers encourage high risk sales on such contracts with 
little or nothing paid down is one of the subjects investigated by 
Messrs. Dolson and Robinson in interviewing buyers. It is quite 
possible that long established commercial practice has at least as 
much influence in inducing sellers to use a land contract rather 
than a mortgage to secure such “shoestring” down payment sales. 
The practice of insisting on a 25 to 40 percent down payment as 
a condition to mortgage financing is deep-grained. 





* Britt v. Bauman, 199 Wis. 514, 226 N.W. 955 (1929); Oconto Co. v. Bacon, 
181 Wis. 538, 195 N.W. 412, 40 A.L.R. 175 (1923). 
"Land Contracts in a Real Estate Sales Program, 7 Fep. HOME LOAN BANK 
Rev. 112, 114 (1941). 
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In any event it is clear that the installment contract was not 
used in 17th century England when the mortgagor’s basic equity 
of redemption was being developed. If it had been in use and de- 
fault cases involving such contracts had come to the Chancellor's 
attention along with mortgage cases, he may have treated the land 
contract buyer as just another mortgagor in disguise. Probably the 
same protections extended to the mortgagor, as such, would then 
have been extended to the land contract buyer.’? But instead, the 
installment land contract came into its own on this continent 
largely in the 19th century as a :levice to secure sales of virgin 
lands to frontiersmen who had little cash but much hope. It was 
to be expected that American courts would ignore the obvious 
analogy of the mortgagor’s equity of redemption and instead permit 
self-help or other expeditious and cheap remedies against a buyer 
whose hopes were dashed and who was behind in his payments. 
The idea was quickly to clear the land of any claims buyer might 
have so that seller could sell to another. In fact, it is quite remark- 
able, in view of this historic setting, that the Wisconsin court 
evolved as much protection for the defaulting land contract buyer 
as it did. Certainly courts in other states have been more insistent 
that time of the essence and forfeiture clauses in land contracts be 
enforced as written. 

For whatever reason, the findings reported by Messrs. Dolson 
and Zile show a surprising number of low down payment or no 
down payment sales of farm land, using the installment contract 
as the security device. They also disclose a number of other findings 
suggestive of the roles being played by the land contract in farm 
sales. 


™ See Vernon v. Stephens, 2 Eq. Cases Ab. 56, pl. 3, 24 Eng. . 642, 643 (1 
where the court permitted a buyer to redeem though tay ol default oe 
court-approved py with the court saying in typical mortgage case 
re defendant has his money, interest, and costs, he will have 
no reason to complain of having suffered . . Pe so of time in payment may be 
recom with interest and costs. .. .” And see NEWLAND, ConTRACTS 230, 
238 " 
Se Meckard v. Sayre, 34 Ill. 142 (1864); Iowa R.R. Land Co. v. Mickel, 41 
Iowa 402 4 Brown v. Ulrich, 48 Neb. 409, 67 N.W. 168 (1896); Doctorman 
v. Schroeder, 92 N.J.Eq. 676, 114 Atl. 810 (1921). 












































Buying Farms On Installment 
Land Contracts 


WILLIAM F. Dotson* anp ZiGurDs L. ZILE** 
INTRODUCTION 


The use of the installment land contract in the transfer of farm 
land is of substantial importance to the agricultural economy of 
Wisconsin. Yet, except in the comparatively few instances in which 
a contract of this type gives rise to litigation, little information as 
to the actual operation of the land contract is readily accessible. 

It is true that all recorded land contracts are available for public 
inspection. These recorded contracts must be in writing and must 
reveal all the essential terms of the transaction to satisfy the Statute 
of Frauds. Yet, the recorded contract is only a static legal instru- - 
ment which does not reveal the interplay of human relationships 
and personalities which are necessarily involved in the performance 
of the contract. A field study of the operation of the land contract 
was undertaken in an attempt to provide insights into just how, 
where, and why this contract was being used in the purchase of 
farms in Wisconsin. Four counties, each representing a distinct 
type of agricultural operation, were studied: Marathon county, a 
dairy region with a distinct tendency toward inter-family transfer 
of farm lands; Waushara county, an extensive sand farming region 
characterized by numerous farm transfers to urban buyers and 
out-of-state buyers; Grant county, a region peripheral to the corn 
and hog belt of Iowa; and Dane county, a region with rich dairy 
farms and commercial crops such as tobacco. The study covered 
a four-year period from June 15, 1951 to june 15, 1955. 

All farm land contracts recorded in the study area over the four- 
year period were examined and the desired information transferred 
onto specially prepared cards. Cards for land contracts which in- 
volved parties with the same last names were marked. This “same 
name” category affords a basis for comparing the frequency and 
characteristics of contracts between relatives and those of contracts 
between unrelated parties. The distinction is not infallible. There 
may be a few cases where parties with the same last name are not 





® LL.B. 1956, Univ. of Wis.; Assistant Prof. of Law, Univ. of Louisville. 
®* BA. 1956, LL.B. 1958, LL.M. 1959, Univ. of Wis.; Grad. Student, Harvard 
Univ. Law School and Russian Research Center. 
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related and there are probably more where parties with different 
names are “in-laws” or other relatives. But, in general, subsequent 
interviewing confirmed that the same name category contained the 
overwhelming preponderance of all cases where seller and buyer 
were related. 

Altogether 533 farm land contracts were digested and used as a 
basis for this study. 


TABLE | = Distribution of Farm Land Contracts in the Study Area, 


June 15, 1951 to June 15, 1955 








Number of Farm Land Contracts 
County 








Involving parties Involving parties Total 
with same last with different 
names last names 

Dane 49 (27.2%) 131 (72.8%) 180 
Grant 22 (19.0%) 93 (81.0%) 115 
Marathon 64 (43.0%) 85 (57.0%) 149 
Waushara 9 (10.0%) 80 (90.0%) 89 
Study Area 144 (27.0%) 389 (73.0%) 533 


The information obtained from land contract records was sup- 
plemented by interview data. A number of factors were relied upon 
to help determine the composition of the sample: the concentration 
of land contracts in each county, the number of parties with the 
same last names, and the individual characteristics (farm size, pur- 
chase price, size of down payment, interest rate, terms of payment, 
etc.) of the contracts. Due to the inaccessibility of some parties in 
the original sample, alternates had to be chosen to fill the gaps. A 
total of 159 interviews were conducted with parties to farm land 
contracts. 
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TABLE 2 = Distribution of Interviews Conducted with Parties to Farm Land 


Contracts in the Study Area 


























Number of Interviews 

County 

With With Tete! Paired® Transactions” 

sellers buyers interviews covered 

Dane 26 32 58 21 37 

Grant 23 23 46 10 36 
Marathon 3 19 28 7 21 
Waushara 8 19 27 5 22 
Study Area 66 93 159 43 116 























a. This column shows the number of instances in which the buyer and the 
seller interviewed were parties to the same land contract. To obtain 
the actual number of interviews conducted under these circumstances, 
each figure in this column should be multiplied by two. 


b. This column shows how many transactions were in fact covered in the 
interviews. The figures here are calculated as follows (taking 
Dane county as an example): 

there were 21 ~transactions in the paired situations; 

5 (26 less 21) more transactions were 
examined through interviews with 
sellers, and 

11 (32 less 21) transactions were discussed 

in interviews with buyers 


for a total of 37 transactions. 


In interviewing buyers and sellers a questionnaire schedule was 
employed with questions designed for objective answers, i.e., “yes,” 
“no,” “multiple choice,” etc. However, if the answer could not be 
fitted into any of the prearranged categories, it was noted in detail. 
It is recognized that the interview data, while yielding a good deal 
of easily-classified data, suffer from statistical weaknesses inherent 
in any survey based on tabulations of human responses obtained 
under formal interview conditions from a hand-picked stratified 
sample. 

The interviews with practicing lawyers, bankers and representa- 
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tives of governmental and loan agencies were less formal. No uni- 
form questions were used and no attempt has been made to treat 
the answers of these people statistically. Rather, these interviews 


were used to ascertain common practices regarding farm sales and - 


to obtain general background on the use of land contracts in the 
area as well as to obtain informed opinion with respect to such use. 


Socio-ECONOMIC ASPECTS OF FARM LAND CONTRACTS 


Percentage of Land Contract Sales as Compared with 
Purchases on Mortgage 


While the initiators of this study felt that a substantial number 
of farm land contracts existed in relation to mortgage transfers, 
the consensus of most attorneys interviewed was that the install- 
ment land contract played a small role in the total picture of farm 
transfers, with the exception of inter-family deals. Unfortunately, 
there are no accurate figures reflecting the total volume of farm 
transactions of purchase money mortgages recorded in the study 
area. Some pertinent information may be found in the reports of 
the Federal Land Bank of St. Paul. Its New Business Progress re- 
port for 1956, under the heading “Total Closings—New Money,” 
lists the total volume of purchase money mortgage loans transacted 
in the Madison (Dane county), Lancaster (Grant county) and 
Wausau (Marathon county) offices for the years 1951-1955. Another 
table printed in the same report and designated as “Wisconsin 
Mortgage Recordings—1955” supplies information regarding the 
total amount loaned on purchase money and subsequent mortgages 
in 1955 by the above three offices and the distribution of such loans 
among the surrounding counties as well as their distribution among 
the various classes of lenders. The distribution figures for 1954 are 
found in the corresponding table in New Business Progress, 1955. 

On the basis of these figures and their apparent interrelationships 
and with the aid of certain necessary assumptions, an estimate of 
the total volume of purchase money mortgage closings in the study 
area was computed for the year 1954 (this year being the only one 
for which both mortgage and land contract data were fully avail- 
able) and in this manner the approximate percentage of farm 
transfers by installment land contract was ascertained. 

The estimated percentage (28%) of the land contracts in farm 
transfers for the three counties in the study area is quite close to 
another estimate which puts the 1954 incidence of use of land 
contracts in farm sales financing for the entire state of Wisconsin 
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at 23 percent.' Even allowing for some error in the two estimates, 
it appears with a reasonable certainty that at least one-fourth of all 
farm sales for the study period and in the study area involved the 
use of installment land contracts. Furthermore, Table 1 indicates 
that the use of the installment land contract as a financing device 
in farm sales is not confined to inter-family transfers. 


Parties to Land Contracts 


The interviews showed that only 35 out of the 116 transactions 
covered were deals between relatives and that 58, or exactly one- 
half of them, were between neither relatives nor friends. 


TABLE 3 - Percent Distribution of Parties According to their Relationship® 








Relationship 




















County 

Relatives Friends Other Total 
Dane 32.5% 27.1% 40.4% 100.0% 
Grant 30.5% 16.7% 52.8% 100.0% 
Marathon 38.0% 14.3% 47.7% 100.0% 
Waushara 18.2% 18.2% 63 .6% 100.0% 
Study Area 30.2% 19.8% 50.0% 100.0% 




















a. Based on interview data covering 116 farm land contract transactions. 





*Data supplied by Mr. William Scofield, Farm Prod. Econ. Div., Agricultural 
Research Serv., U.S. Dep’t of Agriculture. 
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Two admonitions must be added at this point: 

(1) As noted earlier, the sample of persons interviewed was not 
selected at random, but was tailored to yield a “representative” 
cross-section; a given number of “same name contracts” were de- 
liberately included in each case. Therefore, the figures in the pre- 
ceding Table and Table 1 are not quite comparable. 

(2) There was some feeling among practising lawyers and county 
officials that a fair percentage of inter-family land contracts for 
several areas remain unrecorded. Reference will be made to this 
later. 

There is no doubt that in a close family situation the installment 
land contract may be a convenient device for the accomplishment 
of family plans and schemes. Thus 12 out of 20 sons of sellers inter- 
viewed stated that the farms secured from their fathers on a land 
contract was a cause of their remaining on the farm. Also, 10 out 
of 16 sellers having sons speculated that land contract sales by 
fathers to sons helped keep the sons in farming. (There were no 
data on this point available in Waushara county; a prominent 
lawyer practising in the county said father-son contracts usually 
went unrecorded). 

The number of land contract transactions between “friends” is 
also significant. For the entire study area just under 20 percent 
of the contracts were of this type. When added to the contracts 
between relatives we find 50 percent of the contracts which may 
have been heavily influenced by nonbusiness considerations. Many 
people apparently feel that the land contract is especially suited 
to arrangements between parties who know and trust each other. 
On the other hand, however, half of the contracts were between 
persons who were neither related nor friends. Certainly it can be 
said, looking at the interview sample as a whole, that there was a 
shading from the largely personal to the strictly-business arrange- 
ment. 
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Size of Farm Sold on Land Contract 


In the study area over the four-year period surveyed, 533 farm 
properties covering 75,347 acres were sold on land contract for a 
combined price of $7,868,008. Using farm size data from the United 
States Census of Agriculture for 1954, it was discovered that the 
average sized farm sold on installment land contract was slightly 
smaller than an average sized farm for the counties studied. It was 
seven percent below the study area average. Farms transferred be- 
tween parties having the same last names were, on the average, 
somewhat larger than the rest. As to acres of cropland, the average 
farm sold on land contract in the study area had the average county 
acreage in crops.” 





* Average (mean) Acres of Cropland: 














In Farms Purchased County Average 
on land contract ‘Yoss 
County Acres ® Acres b 

Dane 106 102 
Grant 92 102 
Marathon 77 68 
Waushara 92 109 
Study Area 91 91 





*. Interview data. 
b.1 U.S. Census of Agriculture, Pt. 7, pp. 45, 49 (1954) (computed from lines 
66 & 68). 
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- Cost of Farms Sold on Land Contract 


Average cost per acre of farms sold on installment land contracts 
is on a par with the average value of land and buildings for the 
counties studied, as reported by the United States Census Bureau. 
Marathon county, however, is an exception, for the land contract 
purchasers in this county paid over ten dollars more per acre than 
the reported county value. The inference that could be drawn from 
this is that although the relatives in the county selling their farms 
on land contract® are charging a lower interest rate (See Table 8), 
they are selling the land for more than the seller could get in the 



































open market. 
TABLE 5 - Value of Farm Land and Buildings in the Study Area. 
Reported Value of Land & Cost Per Acre of Farms 
Buildings, Average.Per Purchased on Land Contract 
Acre (Dollars) June 15, 195l-June 15, 1955 
County (Dol lars) 
1950 1954 
Dane 142.91 164.84 158.20 
Grant 87.55 86.32 85.70 
Marathon 66.65 72.63 84.70 
Waushara 55.57 69.93 60.70 
Study Area 104.4 
a. 1U.S. Census of Agriculture, Pt. 7, pp. 45, 47, 49 (1954). 








*Table 1 shows that 43% of the transactions in that county were between 
persons having the same last names; Table $ tells us that the parties interviewed ! 
stated that in 38% of the transactions inquired into the transfer was between 
relatives. This was the highest percentage in the study area. 
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Down Payment on Land Contracts 


The average percent down payment on farm land contracts is 
substantially below the down payment required by a bank on a 
mortgage transfer. Generally, the down payment required on farm 
land contract is somewhat above one-tenth of the purchase price. 
Perhaps the most remarkable finding of our survey was the fact 
that almost 31 percent of the 533 contracts examined required 
either no down payment at all or a down payment of less than one 
percent of the purchase price. This 31 percent represented 164 con- 
tracts split evenly between “same name” and “non-same name” con- 
tracts. About 21 percent of all “non-same name” contracts were 
in this negligible down payment group; while 57.5 percent of all 
of the “same name” contracts were of this kind. 
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Comparison of Interest Rates 


The interest rates of installment land contracts compare favor- 
ably with those of mortgages. This is in sharp contrast with the 
common assumption that interest rates on land contracts are usually 
higher than those on mortgages, thus reflecting the land contract 
seller’s greater risk. Actually, some “interest” may have been added 
by some sellers to the price; that is, they may have insisted on a 
higher price than if they had been selling on mortgage. We had 
no effective way of checking this. 
The following statistics report on farm mortgage interest rates 














for the state of Wisconsin: 
TABLE 7 Farm-mortgage Interest Rates: Average for Loans Held by Principal Lenders® 
by Specified Areas, January |, 1950-55" 
osc eae Other Lenders 
and 

voor | andes | vm. | gnurance | tame | asic” | acts | intr 

Corporation 

Percent Percent Percent | Percent | Percent | Percent | Percent 

1950 4.1 4.1 4,2 4.6 3.9 4.1 4.1 
1951 4.1 4.1 4.6 4.5 2 2 4.1 
1952 4,2 4.1 44 4.6 2 2 4.2 
1953 4.2 4.0 4.3 4.7 2 2 4,2 
1954 4.3 4,0 44 4.9 2 2 4.3 
1955 4.4 4.0 4h 5.0 2 2 4,4 
































a. tncludes Farmers Home Administration and joint-stock land banks. 


b. This tabulation covers al! indebtedness secured by farm real estate and, therefore, 
includes installment land contracts. 


The interest rates for installment land contracts in the study 
area were as follows: 
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There is no doubt that the interest rates offered to land contract 
purchasers are at least as desirable as those offered to mortgagors. 
Where the land contract rates are lower, the figures should be 
viewed in light of the fact that in some counties (Marathon, for 
example) there were a considerable number of farm land contracts 
between persons having the same last names, such contracts in most 
instances involving a much more modest interest rate. 

The interviews gave no evidence of any notion among land con- 
tract sellers that the interest rate on a land contract should be dif- 
ferent from the rate charged on purchase money mortgages. 

Since, however, there were no data readily available on which to 
base a comparison of prices of farms sold on land contract with 
those sold on purchase money mortgage, the reader is advised to 
take into account the possibility of land contract sales bringing in 
a higher price per acre than mortgage transfers at the same time 
when the land contract sellers offer an equivalent interest rate. If 
that be the case, the absence of any difference in interest rates 
may be misleading. 


Mode of Payment under Land Contracts 


The most common mode of payment in the study area is, of 
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course, payment of a fixed installment at regular intervals: annually 
(32.6%), monthly (24.0%) and semi-annually (15.8%). However, 
a rather large number (15.4%) of contracts, although requiring reg- 
ular payments, tie the size of the installments to farm income— 
most commonly to income on sale of dairy products or to gross farm 
income. Marathon county leads the other three counties surveyed 
insofar as the prevalence of this arrangement is concerned. Pay- 
ments on 46 out of 149 (or 30.8%) contracts in that county are 
geared to the success of farm operations. The remaining (12.2%) 
contracts adopt other methods of payment that do not follow a 
definite pattern over the term of the contract; usually they provide 
for a few fixed payments of varying amounts at specified times. 


























TABLE 9 Average Size of Instaliment Payments on Farm Land Contracts 
Monthly Semi -Annua! Annual Income 
County 
Mean | Median | Mean | Median Mean | Median | Megn Medjan 
$ $ $ $ $ $ % % 
Dane 113 100 4IS 500 1f56 687 36.5 | 33.3 
Grant 62 50 377 310 939 800 40.4 | 33.3 
Marathon 69 55 261 245 550 550 37.1 | 33.3 
Waushara 55 50 290 250 731 500 50.0 | 50.0 
Study Area 76 ad 341 --- 4117 --- 38.1 | ---- 
































Expressed as percent of the specified type of income. 


Many farm land contracts were quite flexible in allowing de- 
parture from the general pattern of payments. Thus, on the one 
hand, the impecunious purchaser frequentiy was not required to 
make any payments during the early years, while, on the other, 
the prosperous purchaser enjoyed the privilege of completing pay- 
ment within one year from the date of contract or the date of 
possession. 
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TABLE 10 == Number of Contracts Allowing Complete Payment Within 
One Year from the Date of Contract or Possession and j 


Contracts Not Requiring Any Payment During the First Year. 


























Complete Payment Within 
One Year From the Date No Payment Within : 
County of Contract or the Date the First Year j 
of Possession Al lowed Required i 
' i 
i 
Dane 80 63 i 
Grant 47 4o 4 
{ 
Marathon 31 21 { 
Waushara 33 16 
i 

Study Area 191 140 














a. The frequency of clauses providing for prepayment privilege in 
general is shown in Table 18. 


The average term for all contracts studied was not as long as we 
had supposed it would be. This average was about ten years, al- 
though “same name” contracts showed a five-year longer average i 
term. As the reader will note from the following table about 25 
percent of all the contracts had terms of five years or less, reflecting, 





we suspect, a considerable number of transactions with buyers who | 
were expanding existing holdings and who were able to pay for 
| the land over a relatively short period of time. 








{ 
| 
j 
1 























May] LAND CONTRACTS 403 


; The mean length of term for contracts running for more than 
twenty years was as follows: 
All Contracts Same Name Contracts 
Years Years 
Dane 36 39 
Grant 36 30 
Marathon 28 29 
Waushara 36 39 
Study Area 35 35 


Since the length of term for farm land contracts tied to income 
could not be determined with sufficient accuracy, such contracts 
were not included for the purpose of computing averages (mean 
and median) in the following table; i.e., the averages were calcu- 
lated on the first eight columns representing contracts of known 
duration. 
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It is a common assumption that the installment land contract 
typically provides that after a substantial part (say 50%) has been 
paid in, seller is then required to deed the land to buyer and accept 
a mortgage to secure the balance. But only 99 of our 533 farm land 
contracts made such provision. In this group of 99, most commonly 
the deed was to be delivered upon payment of about one-half of 
the price. There was little difference between “same name” and 
“non-same name” contracts in regard to the percentage of contracts 
providing for deeds before full payment. 
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Age and Family Status of Sellers and Buyers 


The information received in the course of interviews reveals that 
a land contract purchaser, contrary to widely held opinion, actually 
is not a young man and so, evidently, the land contract is not “just 
a way for a young man to get started in farming.” The average 
age of the sellers indicates, as usually is assumed, that the seller 
has reached an age at which he wants to quit farming and either 
retire or go into another business. 


TABLE 13 Average Age of Parties to Farm Land Contracts, 


as of the Date of Contract 

















Average Age of Parties in Years 
County 
Sellers Buyers 

Dane 62 39 
Grant 62 39 
Marathon 56 38 
Waushara 56 4h 
Study Area 60 4o 














Actually most sellers do not retire after they sell their farms. 
The interview data show that in the study area only 30 percent of 
the sellers were retired farmers, while 25 percent entered business, 
22 percent took jobs, 11 percent still were active farmers, 10 percent 
were widows of farmers, and the remaining 2 percent were nonfarm 
retired sellers. 

The average buyer on farm land contract is a family man. Thus 
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he, having assumed a sizable contract obligation, may in addition 
not only be endeavoring to establish himself in the business of 
farming, but may also be struggling to provide a living for four or 
five members of his family. Where his children have reached school 
age, but are still under the age of being of effective help around the 
farm, the buyer may, indeed, have to wear his belt tight. 

The average seller, an older person by far, will on the other hand, 
often have self-supporting children and thus, in a typical situation 
will not have to rely upon the farm land contract payments to 
support a large family.* 

















TABLE 14 Family Status of Parties to Farm Land Contract.® 

Buyers Sellers 
County 

Percent Median Percent Median 

——— Having . | Number of we oe Having Number of 

Children Children Children® Children 
Dane 90.8 87.5 4 76.9 73.1 5 
Grant 95.7 87.0 3 74.0 82.8 2 
Marathon 94.7 94.7 - 77.7 55.8 5 
Waushara 100.0 94.7 3 100.0 100.0 2 
Study Area 4.7 90.4 3 79.0 77.5 3 


























@. The tabulation Is based on data obtained from Interviewing 66 sellers and 93 buyers. 
b. Widowed and divorced persons excluded. 


c. Percentage of all parties, not just of those presently married. 


Farming Experience of the Land Contract Parties 


The majority of buyers involved in the 116 farm land contract 
transactions investigated by the interview method apparently were 
familiar with farming. In Dane and Grant counties, 91.9 percent 
and 91.6 percent, respectively, had at least some farming experience. 
The buyers’ background was less adequate in Marathon and Wau- 
shara counties where 33.3 percent and 45 percent of the buyers, 
respectively, were novices in husbandry. There was a distinct cor- 
relation between the figures just noted and the replies of sellers to 
the question about whether they would have preferred selling to a 





* But see Table 16. 
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more experienced farmer. Unfortunately, no data are available for 
Grant county, but the percent of sellers answering the foregoing 
question in the affirmative was, in the other three counties as fol- 
lows: Dane county—15.4 percent, Marathon county—33.3 percent 
and in Waushara county—60 percent. 

The experienced buyers had obtained their agricultural know- 
how most commonly as tenants, quite frequently as owner-operators, 
sometimes as partners with close relatives, and sometimes through 
a combination of ways. The range of years of experience is stretched 
out widely from one to over thirty years, with the average falling 
roughly around eight years. 

The fact that many buyers already owned farms leads to the in- 
ference that they were using the land contract not so much to start 
out in farming as to consolidate their farm lands and expand their 
existing holdings. 














TABLE 15 Percent of Buyers Owning Other Farms or Businesses* 
Co b - b 
unty Farms Businesses 
Dane 21.8 12.5 
Grant 17.4 8.7 
Marathon 26.2 15.8 
Waushara 31.6 10.6 
Study Area 23.6 11.8 








a. The figures were obtained from interviews with 93 buyers. 

b. The figures in the two classes may not be considered as truly cumulative, 
as there may be instances where the same buyers owned both other farms 
and other types of businesses. 


Other Sources of Income of Parties 


We said earlier that a substantial number of land contract buyers 
owned other sources of income besides the farm just purchased. 
As expected, the economic position of sellers is superior in this 
respect, for a greater percentage of land contract sellers than buyers 
are owners of supplemental sources of income. On the other hand, 
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an almost equal number of sellers depend for their support, at 
least partly, on the buyer’s contract payments. 


TABLE 16 Percent Distribution of Sellers Owning Other Farms or 
Businesses and of Sellers Depending for Their Support, 
to at Least a Certain Extent, on the Contract Payments 


of the Land Contract Purchaser. 























Own ing® Dependent for? 
County é d 
Farms Businesses Some Substantial 
% % Support Support 
% % 
Dane 30.7 27.0 16.2 24.3 
Grant 30.5 13.1 11.1 27.9 
Marathon 22.2 22.2 19.1 38.0 
Waushara 37.6 37.6 ‘9.1 27.2 
Study Area 30.4 22.7 13.8 28.5 




















a. The figures in this column are based on the interviews with 66 sellers. 

b, The figures in this column are based on the interviews with parties to 
116 transact ions. 

c. Some support means less than 25% of the total support. 

d, Substantial support means 25% or more of the total support. 

Attitudes of Sellers and Buyers about the Use of Land Contracts 


The interview results further demonstrated that both sellers and 
buyers were not by any means without reservation in advising the 
young man with little capital to start out in farming on his own 
through use of the land contract device. Only 59 out of the 159 
parties interviewed were willing to counsel him unqualifiedly to 
go ahead and acquire a farm on land contract. Interestingly 
enough, buyers were more admonitory on this point than sellers. 
This may indicate that the buyer realizes more acutely the peculiar 
difficulties that beset the beginning farmer; while the seller, though 
perhaps aware of the buyer's struggle, sees these problems less 
vividly from his more secure position. Knowing the low default 
rate, the seller fails to consider these difficulties peculiar to land 
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contract arrangements. Ten parties advised renting, without qual- 
ification. A few others suggested lease with option to purchase, cash 
purchase of a cheap farm, or purchase money mortgage loan from 
a bank. All the rest of the respondents, except three, who gloomily 
warned to stay away from farming, advised to begin cautiously. 
Taken as a whole, they thought that one should not commit him- 
self to the contract obligation unless he had acquired and paid for 
the machinery, livestock and other necessary personal property; in 
addition, many felt that he should command some working capital 
and possess a minimum experience in farming. Renting or farm- 
ing on shares was one method suggested for acquiring capital equip- 
ment and skill. The young buyer was also told by some parties to 
weigh carefully the terms of and the circumstances surrounding the 
land contract; for example, relations with the seller, terms of pay- 
ment and interest rate charged. Among other things, the following 
were suggested concretely: milk check assignment as a mode of 
payment, deed and mortgage back after the payment of one-half 
of the purchase price, no payments during the first year, and a 


good lawyer. 


ASPECTS OF THE FARM LAND CONTRACT TRANSACTION 
OF PARTICULAR INTEREST TO LAWYERS 


Use of the Standard Printed Form Contract 


In most instances the installment land contracts were drawn on 
Form #33, the then standard land contract form designed under 
section 235.16 of the Wisconsin statutes. 
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TABLE 17 Percent Distribution of the Various Land Contract Forms Used 
Number Forms Used® 
of 
vad Lend Original 
Contracts Form 33 Form 34 Form 35 Fe Total 
orm 
Dane 180 92.2 --- 2.2 5.6 100.0 
Grant 15 66.1 --- 5.2 28.7 100.0 
Marathon 149 81.3 1.3 6.0 11.4 100.0 
Waushara 89 100.0 --- --- ---- 100.0 
Study Area 533 84.8 4 3.6 11.2 100.0 


























a. Percent distribution of the various land contract forms used in those cases 
where the vendors and purchasers had the same last names was identical with 
the distribution shown in this Table, 


Landlord and Tenant Relation as Provided in the Land Contract 


The use of Form #33 is significant since in this contract form 
the purchaser under a land contract is considered a “tenant by suf- 
ference.” Historically, a true “tenant by sufferance” could be held 
liable in assumpsit for use and occupation for such period as he 
held over, and today the true “tenant by sufferance” is subject to 
being removed by summary action pursuant to statute. The Wis- 
consin court has long since refused to treat a land contract pur- 
chaser as such a tenant. It has refused to treat a defaulting land 
contract buyer as a tenant,® although the court has mentioned in 
passing without adverse comment, the fact that the defaulting buy- 
er in that case had agreed to hold as a tenant at sufferance.* Yet 
the large majority of land contracts recorded contain a clause, pro- 
viding that the buyer (party of second part) shall: 


. .. hold the said premises from the date hereof, as the tenant 
by sufferance of said party of the first part, subject to be re- 
moved as tenant holding over, by process under statute in 
such case made and provided whenever default shall be made 


in payment. ... 


* Hill v. Sidie, 116 Wis. 602, 98 N.W. 446 (1903). 
* Olsen v. Ortell, 264 Wis. 468, 59 N.W.2d 473 (1958). 
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More important for our purposes is the question whether or not 
the parties actually treat each other as landlord and tenant either 
before or after default. In only a few interviews did the parties 
indicate by their attitudes and practices that they considered their 
relationship to be one of landlord and tenant. Only a few scattered 
recorded land contracts accorded the seller the right to re-enter and 
inspect the farm or to control its operation, and in only a few cases 
did sellers reserve to themselves the rights to timber or farm pro- 
duce. 

The interviews did indicate that under the typical land contract 
the seller retained little control over the operation of the farm. In 
only 17 out of 116 transactions was there any substantial seller 
participation in operation of the farm, and in a majority of these 
few cases, participation was limited to helpful suggestions or assist- 
ance in a single phase of the farming operation. The parties in 
many interviews resented the mere suggestion that the seller might 
have some control over the farm after the execution of the contract 
of sale. 

Other evidence that the seller retains little control was the fact 
that in 44 percent of the interviews with buyers, it was indicated 
that the seller visited the farm only occasionally (less than once a 
month), and that the sellers never visited the farm in 30 percent of 
the cases. Some typical reactions to the question of how often sell- 
ers visited the farms follow: seller comes out “just to visit”; seller 
“wouldn’t visit at all unless I told him to”; seller stops “just to help 
or see his grandson”; or to “fish or get some minnows.” 

The information obtained from these interviews seems to indi- 
cate clearly that parties entering into a land contract contemplate 
a transfer of real estate similar to that effected by a deed of convey- 
ance. The parties certainly do not sign a land contract with the 
idea that the buyer shall become a “tenant by sufferance” either 
during the life of the contract or after default. 


Reliance Placed Upon the Forfeiture Clause of the Contract 


Another clause in the standard Form #33 explicitly provides for 
a complete forfeiture of the purchaser’s interest immediately upon 
a single default in payment, which possibly implies that time of 
payment is of the essence.’ This clause reads as follows: 


It is distinctly agreed ... by . . . the parties hereto, that if the 
party of the second part [purchaser] shall fail to make any pay- 





™See Comment, 1942 Wis. L. Rev. 90, 91. 
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ments of purchase money and interest . . . at the times and in 
the manner specified, or fail to pay the taxes and assessments, 
... this a ent shall at the option of said party of the first 
part [ven ai be henceforth utterly void, without notice what- 
soever, and all payments thereon forfeited, subject to be revived 
and renewed only by the act of the party of the first part, or 
the mutual agreement of the parties. . . . 


Of all the buyers interviewed in the four counties, only 15 per- 
cent (14 buyers) had defaulted. Of these 14 defaults, only one 
seller resorted to foreclosure. The rest of the defaults were settled 
by agreement of the parties to a voluntary close-out in three cases 
and to an extension of time for payment in ten cases. In these 
voluntary closeouts, the seller usually received a quitclaim deed 
in exchange for payment of nominal consideration to the default- 
ing purchaser. Both buyers and sellers seemed satisfied with these 
informal settlements. It appears that the parties involved in these 
defaults exerted their utmost effort to keep the contract alive. Only 
a single contract provided for a suspension of the forfeiture clause 
until a certain specified number of payments were missed. 


Other Clauses Included in Farm Land Contracts 


All but two of the 533 land contracts examined had a tax clause 
and 510 contained an insurance clause, requiring that the buyer 
pay real estate taxes and casualty insurances respectively. Ninety- 
nine contracts embodied clauses providing for deed and mortgage 
back upon payment of a specified percentage of the purchase price 
(see Table 12). Twenty-three provided for assumption of an exist- 
ing mortgage by the buyer. 

Various other provisions found in 533 farm land contracts have 
been counted and arranged in the following table: 











Se 
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Table 18—Percent of Farm Land Contracts Containing 
Special Clauses 





Area 
Dane Grant Marathon Waushara Total 





Number of 

Land Contracts 180 115 149 89 533 
Special Clauses 

Prepayment Privilege 69.4% 71.3% 33.5% 45.0% 55.7% 


Acceleration Clause $.3% 268% Ra) s-winpnbets 7.3% 
Seller Allowed to 
Reside on Farm 1.1% L7%. = «12.1% 1.1% 4.3% 


Buyer Required to 
Keep Certain Livestock 3.9% 2.6% 3.4% 3.4% 3.4% 














Liquidated Damages 

Clause 6% 1.7% on 2.2% 
Produce Reserved to 

Seller 1.7% 2.6% 13% 45% 2.2% 
Farming Subject to 

Seller’s Consent ___............ 2.6% 3.4% 1.1% 1.7% 
Payment in Kind 

Required 1.1% 4.3% 1.3% 
Timber Rights Re- 

served to Seller __........... 3.5% docile 1.1% 
Farming Subject to 

Seller’s Re-entry 1.7% 1.7% ae. tegen 1.1% 
Limitation on 

Assignment 1.7% 9% 8% 
Time-of-essence 

a 3.5% 8% 
Seller Allowed to 

Board on Farm yee PE sniehates 8% 
Seller Retains 

Right to Inspect 1.7% 9% 8% 
Seller’s Option to 

Extend Payment , ea 71% 1.1% 6% 





In cases of farm land contracts where the vendors and purchasers 
had the same last names, only twelve special clauses were found: 





























Prepayment Privilege 49.3%, 
Seller Allowed to Reside on Farm 9.7% 
Limitation on Assignment 6.9% 
Acceleration Clause 4.9% 
Buyer Required to Kote Certain Livestock ................ 3.5% 
Seller Allowed to Board on Farm 2.1% 
Timber Rights Reserved to Seller 2.1% 
Payment in Kind 1.4% 
Farming Subject to Seller’s Consent 1.4% 
Seller Has Right to Inspect 1.4% 
Produce Reserved to Seller 1% 





Interest Payments to Stop on Seller’s Death .............. 7% 
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Nonassignment Clauses and Assignment Practices 


In less than one percent of the contracts was there a clause for- 
bidding assignment by the buyer without the seller’s consent. In 
general, the survey data gave little help in determining assignment 
practices for farm land conrtacts, especially, assignments by sellers. 
The contracts making up the sample for this study were perhaps 
too recent to give the parties an average opportunity to assign their 
interests and very few of the parties interviewed were found to have 
assigned their interests. More precisely, three out of the 93 buyers 
and four of the 66 sellers interviewed had made assignments. Two 
of the four sellers who had assigned their contracts stated that they 
had to discount them; one discounted his contract at 30 percent, 
the other at 10 percent. 


Use of Attorneys in Farm Land Contract Transactions 


Few purchasers, according to this study, engage their own attor- 
neys in land contract transactions. The purchaser ordinarily relies 
on the seller’s attorney or the so-called “mutual” attorney who 
represents both parties. Thus the question arises whether one 
attorney can represent the best interests of both parties. The high 
percentage of contracts involving the same attorney, at first sight, 
might seem detrimental to either one or the other of the parties. 
This would seem to be true especially as to purchasers, inasmuch 
as the seller usually arranges for the “mutual” attorney’s employ- 
ment. However, the study reveals that the typical attorney usually 
does not play an active part in a farm land contract transaction. 


Table 19—Attorney’s Role in Farm Land Contract Transactions 





Percent of Farm Land 
Contracts Where the 





Percent of Farm Land Attorney (s) Involved 
Contracts Where the Played an Active Role 
Same Attorney Repre- in Negotiating and 
County sented Both Parties Planning the Transaction 
Dane 59 $1 
Grant 64 18 
Marathon 67 25 
Waushara 74 10 





Although many attorneys agree that seller and buyer should 
have a separate representation when a land contract is transacted, 
they contend that it is hard to convince the parties of the need of 
two attorneys. The fundamental objection to retaining more than 
one attorney springs from the fact that most parties who enter into 
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a farm land contract trust each other; they are frequently relatives, 
friends or acquaintances. The interviews demonstrated that only 
about one-half of farm land contracts were transacted between 
strangers (See Table 3). 


Previous Experience or Understanding of Essential Land Contract 
Rights and Remedies 


In order to ascertain whether the land contract was being used 
with understanding, buyers and sellers were questioned, among 
other things, about their previous experience with land contract 
transfers. They were asked to classify their experience in three 
degrees as indicated. 


TABLE 20 Percent of Parties Interviewed Having Various Degrees 


of Previous Experience with Land Contract Transfers 














Degree of Experience Sellers Buyers 
Substantial 14 5 
Some 25 10 
None 61 85 
Total 100 100 











In addition, the parties were questioned with respect to: 

(a) their awareness of their legal rights under a land contract, 
and 

(b) their conception of the difference between a land contract 
and a mortgage. 

The answers describing respondents’ subjective evaluation of 
their grasp of this segment of law hardly yield to any statistical 
grouping and they should not be deemed conclusive under any 
circumstances. Nevertheless, the general tone of the answers gives 
the impression that both sellers and buyers, often in spite of their 
scanty previous experience, usually know some of their basic legal 
rights and duties under the land contract; for instance, that the 
farm is lost upon default of payment after a short period of grace. 
But the parties, and this is more true of buyers, do not know 
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enough about their land contract to discuss intelligently the differ- 
ences between it and the purchase money mortgage. 


Title Checking Practices 


It is important that an abstract of title be examined prior to 
execution of a land contract to reveal outstanding encumbrances 
affecting marketability of the title to the land. A buyer, however 
innocent, will not be protected against encumbrances or convey- 
ances of record about which he has no actual notice. He is caught 
by constructive notice and takes subject to such recorded prior 
claims. The easiest way for a buyer to avert misfortune is to obtain 
an abstract of title from his seller prior to execution of the contract 
and have it examined by an attorney. 

Only seven out of 444 contracts investigated provide for the fur- 
nishing of an abstract of title at the time of execution. Eight of 
the 444 contracts provide that the purchaser shall get an abstract 
at the time one-half of the purchase price is paid in, at which time 
the purchaser is to receive a deed and give a mortgage back. One 
hundred and twenty-five of these 444 land contracts (28%) provide 
that the purchaser shall get an abstract upon full payment of the 
sum due under the land contract. The remainder of the contracts 
contained no provision. These figures, however, do not give a true 
picture of the actual practice of purchasers in checking their titles, 
especially in Dane and Grant counties. In Dane county, only two 
of 180 recorded land contracts required the seller to furnish an 
abstract of title at the time the contract was to be signed; yet, in 
50 percent of the cases in which the parties to the contract were 
interviewed, the purchaser had caused the title to be checked before 
signing the contract. The same practice prevails in Grant county, 
for although only five of 115 contracts called for an abstract of title 
to be furnished by the seller before the contract was signed, 64 per- 
cent of the buyers interviewed actually had checked the title before 
signing. 

In Marathon and Waushara counties, the practice in regard to 
checking title was found to be deplorable, for only one of the 38 
purchasers interviewed had checked title before signing his land 
contract. The sad results of this laxity in title examination is re- 
flected in several cases uncovered in this study in which buyers, 
after making numerous payments under the contract, discovered 
that the land was encumbered by an outstanding mortgage. 

These cases vividly point up the necessity of title examination. 
A provision requiring production of a suitable abstract should be 
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sought by the purchaser in all land contracts. In cases where the 
seller refuses to furnish an abstract, the purchaser should still insist 
on having title checked before he purchases. 

For city real estate the parties often sign a preliminary “offer 
and acceptance” binder contract which provides that the seller 
supply an abstract properly brought down to date. Then if exam- 
ination discloses a marketable title, buyer and seller execute a sec- 
ond land contract in recordable form. A majority of the farm in- 
stallment land contracts studied did not involve the use of such a 
preliminary binder agreement. Only 30 percent of the parties inter- 
viewed had employed the preliminary binder agreement. Some of 
the interviewees were not aware of the possibility of such an instru- 
ment, while those who were cognizant of it believed the cost of 
one contract was enough. 


Recording of Land Contracts 


Section 235.49 of Wisconsin statutes provides: 


Every conveyance of real property within this state hereafter 
made . . . which shall not be recorded as provided by law 
shall be void against any subsequent purchaser in good faith 
and for a valuable consideration of the same real estate or any 
portion thereof whose conveyance shall first be recorded. 

The purchaser, by recording his land contract, can protect him- 
self from the possibility that the seller may encumber or convey 
his title prior to completion of performance and delivery of deed. 
In spite of an intensive search, very few unrecorded farm land con- 
tracts were discovered in the study area. The consensus of leading 
attorneys and of local government officials connected with the re- 
cording offices in the counties surveyed, is that at least 90 percent 
of all farm land contracts are recorded. Many lawyers stated that 
land contracts were “always recorded by this office.” 

Most lawyers interviewed stated that a large majority of the un- 
recorded contracts were between relatives, with one lawyer express- 
ing the opinion that this was the case with nearly all unrecorded 
contracts in Waushara county. Another lawyer who drafts a large 
number of land contracts in a section of Dane county populated by 
a few large families of farmers of German extraction, estimated that 
one-third of his land contracts were unrecorded. When an inquiry 
was made as to how these unrecorded land contracts could be lo- 
cated, he made the following statement, “If they [vendors-purchas- 
ers] wanted people to know of their contracts, they would have re- 
corded them.” This remark seems to explain why some land con- 








420 WISCONSIN LAW REVIEW [Vol. 1960 


tracts between families are not recorded. 

Also in a section of Marathon county, according to the estimate 
of a local attorney, over one-half the land contracts go unrecorded. 
This situation seems to be attributable to the practices of one large 
land company which enters into numerous contracts for cut-over 
land all of which go unrecorded. The land company refrains from 
recording because of the belief that recording will complicate the 
situation upon default by the purchaser. Because these cut-over 
land contracts are executed without any formal acknowledgement 
they are unrecordable under chapter 235 of the statutes and so are 
not recorded by the buyers either. Some of these buyers are un- 
willing to pay recording costs in any event. In view of the previous- 
ly discussed protection which recordation affords the buyer, this 
latter attitude is an illustration of the old adage “pennywise but 
pound foolish.” 

This study reveals that if a lawyer takes an active part in pro- 
moting recordation, the contract will invariably be recorded, but 
if he does not, there is considerable chance that the land contract 
will never be recorded. The lag between the time of execution of 
the contract and the time of recording is shown in the following 
table: 

TABLE 21 Average Time Interval Between the Signing and 


Recording of Farm Land Contracts 

















Interval between signing and recording 
County of the Contract (in Days). 
a 
Mean Median 

Dane 73.4 3 
Grant 39.2 3 
Marathon 71.5 2 
Waushara 37.1 3 
Study Area 59.4 3 














@. The mean is distorted because of a few very belated recordings. 


























Some Words That Don't Belong 
In Briefs 


MortTIMER LEVITAN* 


A discussion of some words that don’t belong in briefs could 
probably be condensed into this concise comment: about fifty per- 
cent of them. This comment could not accurately be made in 
regard to judicial opinions; it would be necessary to omit “fifty 
percent” and substitute “sixty-five percent.” This article, however, 
is not concerned with quantities of words, but only with some 
specific words and phrases that frequently infest briefs. They are 
useful, highly respectable words that can safely be used in the most 
hypocritical social circles—even on radio and television! But in 
briefs they are deserving of nothing except extermination. They 
are words that waste the court’s time, try its patience, disturb its 
equanimity, imperil its disposition, and bruise its pride. S. I. 
Hayakawa says: “Law schools say much more about how law ought 
to work than about how it does work; the effects of the stomach 
ulcers, domestic troubles, and private economic views of judges 
upon their decisions are not regarded as fit topics for discussion in 
most law schools.” The eminent semanticist should, of course, have 
included briefs along with stomach ulcers, for an exasperating brief 
can adversely affect the administration of justice just as effectively 
as a stomach ulcer. The words that make briefs annoying are not 
ordinarily offensive, violent or blustering; they are merely undiplo- 
matic, careless, discourteous, or superfluous. 

I believe. Declarations of faith are commendable in their place, 
but a brief is simply not the place. What a lawyer believes in re- 
gard to the law is neither important nor persuasive to the court. 
It is doubtful whether any judicial opinion ever confessed, ““We are 
deciding this case in favor of the plaintiff, because the plaintiff's 
attorney believes we should.” The commendable faith of a lawyer 
in the soundness of his arguments may derive from investigation, 
contemplation, and meditation; it may also derive from partisan- 
ship and auto-credulity—i.e., a tendency to believe everything he 
hears himself say or sees himself write. Regardless of the genesis of 





*A.B. 1912, Univ. of Wis.; LL.B. 1915 Harvard Law School; Assistant At- 
torney General, State of Wisconsin 1922—. 
? HAYAKAWA, LANGUAGE IN THOUGHT AND ACTION 259 (1949). 
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beliefs, courts are much more likely to rely on a lawyer’s logical 
arguments than on his personal beliefs. Moreover, in expressing 
his beliefs, a lawyer may unwittingly be less than candid: he may 
be expressing nothing more than a sincere hope, rather than dog- 
matic conviction, that the law is in his favor. 

I think. What discredits “I think” in briefs is its inveterate 
ambiguity. It may mean: to hold an opinion, to believe, to suppose, 
to anticipate, to consider, etc. It does not necessarily involve any 
reasoning processes. In its most praiseworthy sense, thinking in- 
volves mental labor and hence does not enjoy the popularity it de- 
serves. That may be why “I think” customarily means a surmise, 
which in turn means a fancy guess. Very few lawyers are sufficiently 
ingenuous to confide to the court that they are guessing, and hence 
they seek to disguise their guesses in whorls of words sprayed with 
asseverations. It really is immaterial whether “I think” indicates 
a lawyer’s guess or a lawyer’s opinion, for both will be disregarded: 
the guess, because it is a guess; the opinion, because the only opin- 
ions of importance in court are those expressed by the court itself 
—or, possibly, some other court. 


I feel. For a lawyer to tell the court how he feels about a case 
seems like inappropriate sentimentality. When a brief confesses 
that “I feel” this or that, it may be indicating an emotional rather 
than an intellectual reaction; but whatever it means, it lacks all 
qualifications of persuasive argument. A medical expert may use 
the words to express his professional guess based upon his knowl- 
edge, experience, and currently accepted hypotheses. A brief, how- 
ever, is not an expression of opinion; it is an instrumentality de- 
signed to elicit a sound opinion from the court. The courts, of 
course, like the medical experts, may render sound opinions based 
on feeling—they frequently do, but they wouldn’t dream of saying, 
“We feel”; they would say, instead, and with appropriate solemnity, 
“It is our considered opinion.” 


It seems to me. A client is interested, financially and otherwise, 
in how things seem to his lawyer. The court isn’t. The court is 
interested, intensely interested, in ascertaining how things seem to 
the court—more specifically, how they seem at the hour of decision, 
in view of the arguments, the judicial mood, and the prevailing 
weather (including atmospheric pressure). More useful to the court 
than a statement in the brief on how things seem to the lawyer 
would be a good recipe for braised lamb shanks, for instance, or 
even directions for mixing a perfect Martini. One of the cardinal 
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rules of good brief writing is never to include anything that can 
safely be omitted. It is always safe to omit “It seems to me.” There 
are, of course, some exceptional lawyers who assume, for some 
strange reason or no reason at all, that the whole world is vitally 
interested in their views. They would consider their failure to 
apprise the court of their views as a serious infraction of the canons 
of ethics; and for lawyers in this class some misplaced self-expression 
is actually recommended, primarily because they'll sleep better for 
having told the court how things seem to them. Self-expression 
frequently has a sedative effect; listeners would be happier if the 
effect were soporiferous. 

It would seem. To say that the law seems to be so-and-so means 
that the law appears to be so-and-so, and the appearance is probably 
not illusory. But just what does “it would seem” mean? Does it 
mean that the law wishes to appear that way, or persists in so ap- 
pearing, or that it might do so in the future? If “it seems” conveys 
the idea of some uncertainty, “it would seem” logically should 
convey the idea of augmented uncertainty. The probabilities are 
that the users of the phrase have no clear idea of what idea they 
wish to convey—they use it imitatively for rhythm rather than sense. 
Some courts use the phrase prodigally, possibly in hopes of evoking 
the aroma of erudition; such use is ineffective and seldom noticed, 
possibly because readers of judicial opinions are peepers rather 
than scanners. Incidentally, the use of unnecessary or ambiguous 
words in judicial opinions is no authority for doing so in briefs; 
that is because briefs, unlike opinions, derive their effectiveness 
entirely from soundness of reasoning and clarity of expression. 

Supra and infra. There are a number of good reasons why courts 
should use supra and infra: to compel lawyers to read or reread 
carefully the entire opinion; to shorten the opinion—the lawyers 
won't look up the cases and hence don’t need citations every time 
a case is cited. Lawyers are naturally more solicitous about the 
convenience of the court than the courts are of the convenience of 
lawyers. Elevation to the bench is capable of producing a certain 
type of amnesia which obliterates all recollections of the years spent 
in practicing law. As a matter of courtesy, the full citation should 
be given every time a case is referred to; not to do so may lead the 
court to construe supra and infra as synonymous with skip. Any 
word, device, symbol, or omission which may induce the court not 
to read any portion of a brief is an abomination—it is equivalent 
to equipping a brief with a medium for self-destruction. 

Obviously. This word is usually employed in desperation—that 
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is, when it is difficult or impossible to explain something, simply 
say, “Obviously, etc.” While something is obvious if it is easy to 
see or understand, unfortunately calling something obvious doesn’t 
make it so. Something may be obvious to the writer of a brief, but 
invisible to everyone else; he may have a private mirage and be 
genuinely amazed at the inability of others to perceive. And even 
if something should be obvious, don’t rely on it. One of the common 
methods of losing a case is to assume that the court knows the ob- 
vious. The assumption is a natural result of the almost universal 
tendency of lawyers to overestimate the wisdom of courts. Very few 
courts know of this tendency—and some deem it impossible. The 
sound lawyerlike procedure in briefs is to underestimate judicial 
wisdom but not too flagrantly. Never, then, use obviously unless all 
possibilities of establishing the correctness of a statement have been 
explored and found inadequate. For example, if there is absolutely 
no evidence that the opposing party was negligent, it may be per- 
missible to say, “Obviously, the defendant was negligent.” There 
is always the possibility that the court might agree. 

Read carefully. Briefs should never admonish any court to read 
anything carefully. To do so discloses unpardonable ignorance of 
one of the basic hypotheses of a successful judicial system, i.e., that 
courts invariably read everything with scrupulous care. Some 
lawyers have difficulty in accepting this hypothesis without question, 
and it must be admitted that acceptance is more difficult in some 
jurisdictions than in others. The failure of a court to adopt or 
refute the arguments in a brief is not always proof of non-reading; 
it may indicate careful reading, proper evaluation, and judicial be- 
nignity. lf a court should have scruples about reading briefs, no 
importunities to read, or read carefully, will overcome these 
scruples. Besides, it is doubtful that reading the brief would change 
the ultimate result—the language of the opinion, yes, but the result, 
no. The outstanding features of our courts are their honesty, their 
appreciation of the obligations of high office, and their common 
sense. Erudition is not essential; that is why mediocre lawyers so 
frequently make excellent judges. For proficiency in the perform- 
ance of judicial duties, a reputation for wisdom is more important 
than actual wisdom. And a reputation for reading briefs is more 
important than actual reading. 

The court must. Courts may be urged—gently, politely, timidly. 
They may also be implored and beseeched, and at certain seasons 
of the year they may also be advised. But for a brief to intimate 
that the court must do anything approaches blasphemy. Some 
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courts are easily persuaded—indeed, they persuade themselves— 
that they have natural immunity against all compulsions (except, 
of course, those exerted by their wives), and hence they fiercely re- 
sent the slightest implication that they may be compelled to do any- 
thing. This is merely some evidence that judges are human. Actual- 
ly, it is reassuring to believe that only the dictates of justice can 
influence judicial action. Justice is a sublime concept that becomes 
mundane when subjected to human caprice. For a brief, then, to 
proclaim—or even intimate—that the court must do something is 
undiplomatic and mildly destructive of the essential illusion that 
courts are immune from all coercions from individuals, corpora- 
tions, and political organizations. 

There are no precedents. When a brief brashly announces that 
there are no precedents, no cases in point, no authorities of any 
kind, the brief is bluffing, guessing, or lying. It is impossible to 
make such a thorough search that the existence of precedents is 
absolutely excluded. After all, lawyers seldom live beyond the age 
of one hundred, and thus seldom have sufficient time to investigate 
all legal literature. Also, a precedent may be born between the 
dictation and transcription of the brief—this is more likely with 
some secretaries than with others. Another hazard comes from prece- 
dents which fail to make the headnotes, and the danger that oppos- 
ing counsel or the court may possess a perverse memory for trivia 
and thus recall reading something in a certain case about twenty- 
three years, two months, and three days ago (the temperature was 
78 degrees, and he had corned beef on rye for lunch). Rather than 
declare that there are no precedents, a brief should state that no 
precedents have been discovered. While candor with the court is 
always highly commendable, that does not mean that a lawyer 
should tell the court everything. For instance, it is unnecessary to 
say, “A superficial search revealed no precedents,” or, “My office 
library contains only the statutes, a form book, and a 1956 World 
Almanac, and I was too busy (or lazy) to go to the library,” or 
“The size of my fee did not justify the comprehensive search this 
case requires.” 

The authorities are evenly divided. Just how does one determine 
that there is a fifty-fifty split—does one use a ruler, an abacus, or 
a fish scale? If a lowest-lower court decides one way, and the 
Supreme Court of the United States decides the other way, it might 
be urged that the authorities are evenly divided, one to one. If 
two lowest-lower courts decide one way, and one lower court decides 
the other way, who is authorized to make the odds—+.e., that two 
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lowest-lower court decisions are equal to one lower court decision? 
Besides, it is frequently impossible to decide which side an author- 
ity is on; that is because courts, by skillful exercise of their distinc- 
tion-making function, can deftly switch authorities from one side 
to the other. This isn’t the old shell game, but it may be a highly 
respectable cousin. When a court says that a case is distinguishable 
on the ground that the defendant wore a green tie, whereas the 
defendant in the present case wore a blue tie, no experienced 
lawyer will snort, “Nonsensel’’ Experienced lawyers won’t even 
notice the tenuous distinction, for they have found that complete 
blindness to judicial nonsense is a beneficent defect. Possibly the 
practical solution is to say that the authorities seem to be evenly 
divided; that statement recognizes that lawyers, like children, have 
widely divergent ideas of what “evenly divided” means. 

The weight of the authority is. When a brief speaks of the weight 
of the authority, it has abandoned the ruler and the abacus in favor 
of the fish scale. It also means that the authorities are not evenly 
divided and hence they must all be weighed. The trouble is that 
most lawyers don’t know how to use scales to weigh the authorities; 
indeed, they are compelled to rely upon a sort of mental hefting. 
The only safe procedure is to let the courts do the weighing, for 
all courts come equipped with amazingly accurate devices for weigh- 
ing authorities, accurate to one milligram or even less. Lawyers 
have never seen them, to be sure, but it is generally believed that 
the devices are purely verbal: when a court announces where the 
weight of authority lies, lo and behold, there it lies! 

In other words. When used in briefs, “in other words” generally 
means that the first attempt at expressing the idea was patently 
unsuccessful; hence another attempt will be made, but without de- 
leting the words that failed. Eliminating useless words is not 
wasting words; it is saving words. Some lawyers, however, would 
rather lose a finger or a toe than relinquish one of their written 
words. If they don’t succeed in expressing the idea “in other 
words,” they may say, “Stated differently,” and then try again. They 
seek to achieve clarity by adding fuzziness to fuzziness, and that’s 
something that can’t be done. Just because “in other words” is 
usually objectionable, does not mean that the phrase has no proper 
use. An example of proper usage: “The lower court decided the 
case in accordance with law and justice—in other words, against 
me.” 

Opposing counsel is a nitwit. Of course, opposing counsel is not 
a nitwit—his membership in a learned profession makes that im- 
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possible—but even if he were, a brief is too public a place in which 
to advertise that fact. Morever, it’s bad taste to use words of de- 
rogation or castigation about any one in a brief, and especially 
lawyers. It may be proper to describe conduct or language which 
seems improper; the characterization of such conduct or language 
must be left to the courts. A brief is an intellectual document, not 
a diatribe. For a lawyer to permit his cantankerous, bellicose 
temperament to corrupt his brief is unfair; unfair to his brief be- 
cause it is deprived of all opportunity to assist the court in deciding 
the controversy correctly; unfair to his client, unfair to the opposi- 
tion, unfair to the court. Besides, it’s fatuous. 

The court below, or the administrative agency, was deficient in 
intelligence and/or integrity. The words “and/or” frequently en- 
rage the courts and hence should never be used in a brief.* It prob- 
ably should also be mentioned that briefs which cast aspersions 
upon any court or governmental agency are customarily stricken 
—and you can’t win without a brief! The striking of briefs is in- 
variably accompanied by judicial blistering, the kind that leaves 
permanent scars on professional careers. Courts insist that every 
one should accord all governmental agencies the presumption of 
honesty and proper performance of duties. Some courts, however, 
suspect every administrative decision, apparently on the assumption 
that courts have a monopoly of intelligence, honesty, and ex- 
perience; and if an administrative decision differs from the one the 
courts would have made, those courts have no reluctance in deni- 
grating the administrative body. However, one mildly disparaging 
remark from a lawyer about an administrative body may goad the 
court into mounting its white horse and sallying forth in defense 
of the dedicated public servants. That’s chivalrous of the court, to 
be sure, but it involves the dangers of galloping: courts invariably 
gallop in the wrong direction; when they proceed in the right di- 
rection, they walk calmly, resolutely, and—it must be confessed— 
rather slowly. 

The court’s reasoning does not support its decision. This com- 
ment, when made in regard to any decision of the court, is a symp- 
tom of arrested professional development. What is important is 
the decision, not the accompanying apology. Courts, like most 
human beings, frequently find it easier to do the right thing than 
to explain why they do it; like human beings, they frequently never 





*For excellent rages, see Employers Mut. Life Ins. Co. v. Tollefsen, 219 Wis. 


434, 437, 263 N.W. 376, 377-78 (1935); State ex rel. Adler v. Douglas, 339 Mo. 
187, 189-90, 95 S.W.2d 1179 (1936). 





428 WISCONSIN LAW REVIEW [Vol. 1960 


fully understand their basic motivation. It really is immaterial 
what reasons are assigned for proper actions; reasons become im- 
portant only when actions seem improper. Human beings are sel- 
dom entirely truthful in their explanations as to why they reached 
certain conclusions, and neither are the courts. Explanations why 
are usually attempts at justification for. Sometimes courts attempt 
to explain so volubly that minor errors escape unnoticed in the 
deluge. Such defects, however, like most defects in opinions, are 
usually the result of pressure and speed—but surely promptness of 
decision is preferable to perfection of opinion! Perfection, with 
all of its admirable qualities, in the wrong place may be a thief of 
time and a squanderer of human efforts. 


This court was wrong. Among the unforgivable blunders that a 
brief may commit is to say “This court was wrong.” No impropriety 
is involved, however, in saying “That court was wrong.” The differ- 
ence is that no court considers it possible for any other court to 
be right always. Courts don’t like being told they are wrong. Who 
does? Some courts find it extremely annoying, which is unfortunate, 
because judicial dignity wobbles a bit in the presence of irritations, 
and efficient and unbiased performance of duties becomes more diffi- 
cult. Contrary to some lawyers’ opinions, the mere declaration by 
a lawyer that the court was wrong does not conclusively establish 
judicial error. The court, as the judge of credibility, might not 
believe the lawyer—this has happened more than once. Also, the 
court might inquire, “Who vested the lawyer with authority to pass 
conclusive judgment on the soundness of judicial decisions.”? While 
courts have governmental authority to pass upon the correctness of 
lawyers’ opinions, no such governmental authority has been con- 
ferred on lawyers in regard to judicial opinions. Not that it might 
not be a good idea, but it hasn’t been done so far, although some 
courts seem to be accelerating the day. Occasionally—at least once 
in a thousand times—it is not a waste of time to tell a court that it 
was wrong. Generally, however, if a court believes it was right, a 
whole army of briefs, even with artillery support, will not change 
its mind; and if the court knows it was wrong, it may excoriate the 
lawyer who was stupid enough to perceive the error. All of us are 
more embittered when our falsehoods are disbelieved than when 
our truths are doubted. Courts have the inherent right to err, and 
there is nothing reprehensible in exercising that right in the fur- 
therance of justice—provided, of course, not carried to the point 
of judicial lawlessness. 
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Miscellaneous. A discussion of some words that don’t belong in 
briefs must resist the allurement of overexpansion. Generalizations 
are powerful allies in the struggle to keep within reasonable bounds, 
generalizations such as: None of the words discussed in Dictionary 
of American Underworld Lingo, or Eric Partridge, A Dictionary of 
Slang and Unconventional English belongs in briefs, unless per- 
chance it sneaks in by way of the evidence. Pleonasms and clichés 
are not discussed, because they are ubiquitous and can’t be kept 
out of briefs any more than they can be kept out of any other place. 
There are some words which are entitled to admission into all briefs 
except those submitted to individual courts. The words that should 
be blackballed if they seek admission into briefs submitted to indi- 
vidual courts can generally be ascertained by confidential discus- 
sions with the local bar. These words are usually of two types: 
trigger words, which hurtie the court into prolonged verbal sprees; 
picador words, which get the court fighting mad. For some courts 
there seems to be a third type: marijuana words, which delude the 
court into believing it is Harun-al-Rashid. 

Summaries should be avoided, because if successful they reveal 
the superfluity of the precedent discussion. Nevertheless, by way 
of summary: Any word that may materially disturb judicial com- 
placency does not belong in briefs. Perhaps a more useful summary 
would be: Only those industrious, painstaking, proficient words 
which serve to express arguments succinctly, clearly, and interest- 
ingly are entitled to acceptance into briefs; all other words don’t 
belong in briefs—and that leaves hundreds of thousands of words 
for use in historical novels, filibusters, judicial opinions, and 
wherever else voluminosity is paramount. 








The New Eminent Domain Law 


And The Wisconsin Practitioner 
DONALD HEANEY* 


INTRODUCTION 


In 1959, the legislature completely repealed and rewrote the 
eminent domain law of Wisconsin.1 The intent of the legislature 
in making the revision was to change the law of eminent domain 
procedurally and substantively and to change it to the benefit of 
the condemnee.? The revision represents the efforts of two separate 
special study committees. The amount of study and effort put into 
the new legislation by eminently qualified people is impressive.* 
The result, however, is a product which, although different in some 
important respects, is still substantially similar to the old law. 

It is the purpose of this Article to examine the provisions of the 
new law emphasizing features of it which are different from the 
prior legislation and which are, rather arbitrarily, deemed by the 
author to be of importance to the practitioner with a condemna- 
tion case. For the purposes of exposition the new law will be con- 
sidered in two aspects: (1) Valuation, t.e., what propositions of law 
now control the valuation of property when it is taken. (2) Pro- 





* LL.B. 1955, S.J.D. 1959, Univ. of Wis.; Automotive Safety Foundation Fellow 
in Graduate Law, Univ. of Wis., 1957-1959; Assoc. Orr, Isaken, Werner & Lathrop 
(Madison, Wis.). 

* Wis. Laws 1959, ch. 639, 640. Wis. Laws 1959, ch. 639, §§ 32.05-.06 excepts 
condemnation by the City of Milwaukee under the procedure popularly known 
as the Kline law as well as condemnation for town highways under Wis. STAt. 
ch. 80 (1957). 

?In the period immediately preceding enactment of the legislation, dissatisfac- 
tion by condemnees had become quite ap nt. The following headlines sug- 
gests some of the criticisms leveled primarily at the state highway commission: 
“Citizens Object to Buying Methods of State for Land Along Highways 57 and 
141,” Port Washington Herald, May 9, 1956, p. 1, col. 8; “Only Thompson Is 
Paid Less than $1,000 per Acre,” Capital Times, July 30, 1956, p. 1, col. 6; 
“Ozaukee Farmers Protest Grab of Access Rights,” Port Washington Pilot, 
April 11, 1957, p. 1, col. 1. 

Perhaps the most eloquent criticism of all came from a gray-haired gentleman 
who testified before a special committee set up to investigate land acquisition 
= make recommendations to the legislature. His testimony was in part as 

llows: 

“People have large acreages; we come along with the expressway; the ex- 
pressway takes the land. ... When a writ of assistance comes in, the robbers, 
second hand men, bulldozers take the a. Transcript of Testimony 
Before Governor’s Comm. on Revision of Eminent Domain Law 135-36 
(June 27, 1958). 

*See 1958 Wis. BLuE Book 791 which lists the members of the original com- 
mittee appointed to study this problem. 
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cedure, i.e., how must the condemnor go about obtaining interests 
in land and how must the condemnee pursue his remedies. 


VALUATION 


In the great majority of condemnation cases the only point really 
at issue is the amount of compensation due the landowner. There- 
fore, the rules which govern the valuation of property are of prime 
importance in any condemnation action. The new legislation intro- 
duces into the statutes for the first time a rather detailed set of 
rules governing the valuation of property.‘ In connection-with this 
codification it is well to remember that the determination of just 
compensation is basically a judicial rather than a legislative func- 
tion. In Monongahela Nav. Co. v. United States, the United States 
Supreme Court said: 


The Legislature may determine what private property is needed 
for public purposes—that is a question of a political and legis- 
lative character; but when the taking has been ordered, then 
the question of compensation is judicial. It does not rest with 
the public taking the property, ugh Congress or the Legis- 
lature, its representative, to say what compensation shall be 
paid, or even what shall be the rule of compensation. The 
Constitution has declared that just compensation shall be paid, 
and the ascertainment of that is a judicial inquiry.® 


This pronouncement seems well supported by an elementary 
knowledge of the tripartite division of government and simple logic. 
The Constitution of the State of Wisconsin provides: “The prop- 
erty of no person shall be taken for public use without just com- 
pensation therefor.” Thus, determining the amount of just com- 
pensation involves an interpretation of the Constitution. The 
courts, rather than the legislature, it seems elementary to say, have 
this basic responsibility. 

Viewing the constitutional provision as a guarantee to the indi- 
vidual of just compensation when his property is taken, it is reason- 
able to conclude that the legislature could not through the enact- 
ment of legislation restrict the compensation to be paid to some- 
thing less than “just compensation,” as that principle has been 
developed at common law. Merely restating the common law or 
adding to just compensation, however, is not objectionable. The 





* Wis. Laws 1959, ch. 639, § 32.09 (5). 
*148 US. 312, 327 (1892). 
* Wis. Const. art. I, § 13. 
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legislation here involved in no way restricts just compensation as 
developed by the Wisconsin Supreme Court, but in some respects 
does add to that concept and restates in many instances what the 
court has held. 

The new legislation retains many of the basic concepts of eminent 
domain which it may be well to review here before exploring the 
innovations. The first of these concepts is that of market value. 
Market value is usually defined as the amount of money which a 
purchaser willing but not obliged to buy, would pay to an owner 
willing but not obliged to sell, taking into consideration all uses 
to which the land is adapted and might in reason be applied.’ The 
Wisconsin court very early interpreted just compensation to mean 
market value in these terms: 


The plaintiff was certainly entitled to just compensation for 
his property taken, and we universally arrive at the amount of 
this compensation by estimating the value of the property in 
money. This is its exchangeable value, and what property will 
bring in the market is resorted to as a means of ascertaining 
its true value or the amount of compensation, the owner should 
receive. This is sufficiently accurate for the practical affairs of 
life, whether the market value is the true value or not... . 
The full and fair market value means what the property is 
worth or will sell for as between one who wants to purchase 
and one who wants to sell. This is what is understood by the 
words “market value,”—what it is worth or what it will sell 
for in the market. . . .* 


The second important concept retained by the new legislation is 
that of severance damages.® Property is severed whenever a part is 
taken from the whole. A severance damage is the result of a partial 
taking. When this occurs it is oftentimes the case that the value 
of the whole property is lowered by an amount greater than the 
mere value of what is taken. If a condemnor takes twenty acres 
out of an eighty-acre tract of agricultural land, it is quite possible 
that the remaining sixty acres would no longer be an economically 
farmable unit. Assume for purposes of illustration that farm land 
is worth $300 per acre; the value of the twenty acres taken would 
be $6,000. However, the damage done to the entire eighty-acre unit 
by the taking of twenty acres may be greater than $6,000, because 
the remaining sixty acres may no longer be economically used. The 





* NICHOLS, EMINENT DoMAIN § 12.2[1] (3d ed. Sackman & Van Brunt 1951). 
The lea treatises on market value are OrGEL, VALUATION UNDER EMINENT 
Domain (2d ed. 1953) and BonsRIGHT, VALUATION OF PROPERTY (1937). 

* Esch v. Chicago, M. & St. P. Ry., 72 Wis. 229, 231-32, 39 N.W. 129, 130 (1888). 
* Wis. Laws 1959, ch. 639, § 32.09 (5) (b). 
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same principle may be illustrated by the taking of a parking lot 
used in conjunction with a supermarket. If the parking lot is taken, 
the value of the supermarket is diminished by an amount consider- 
ably greater than the mere value of the land on which the parking 
lot is located. In either of the two illustrations the severance dam- 
age would be that damage over and above the value of the land 
taken. 

The new legislation provides that the property to be condemned 
be considered on the basis of its “most advantageous use.”° This 
suggests a third basic concept which some text writers have termed 
“highest and best use.” Thus, property is to be valued for that 
use to which the “prudent economic man” would put the property, 
or saying it another way the property is to be valued for that use 
to which the property could be put which would yield the highest 
valuation figure. However, that use must be a use which is pres- 
ently possible or at least possible in the immediate future, thereby 
eliminating remote or speculative uses from consideration.? 

The new legislation also provides that “special benefits” which 
accrue to the property and affect its market value be offset against 
any damages to the property, but only to the extent that dam- 
ages exist.1* This provision is similar to section 32.10 of the 1957 
statutes, and it retains in the law the very difficult distinction 
between special and general benefits. A special benefit is usually 
defined as one which is peculiar to the property involved in the 
action, while a benefit bestowed on the general public is a general 
benefit.* An extended discussion of the doctrine or benefits is im- 
possible in an article of this nature, and must be left to more ex- 
tended treatises.1* However, every condemnation practitioner should 
be aware that mere accessability to an improvement, whether it be 
telephone line,’* railroad station,” or probably even a highway,'* 
is not a special benefit as defined by the Wisconsin court. 

Finally, in the new act the legislature uses the term “police pow- 





® Wis. Laws 1959, ch. 639, § 32.09 (2). 

4 NICHOLS, op. cit. supra note 7, § 12.314. 

” Alexian Bros. v. Oshkosh, 95 Wis. 221, 70 N.W. 162 (1897). 

® Wis. Laws 1959, ch. 639, § 32.09 (3). 

“This is essentially the language used by the Wisconsin court in Nowaczyk 
v. Marathon County, 205 Wis. 536, 539, 238 N.W. 383, 384 (1931). 

“The author has discussed this subject at somewhat greater length in 
HEANEY, VALUATION OF PROPERTY FOR HIGHWAYS UNDER EMINENT DoMAIN (Auto- 
motive Safety Foundation 1960); HEANEY, LAND CONDEMNATION (1959 Wisconsin 
Lawyers Seminars, Univ. of Wis. Extension Law). 

* Riddle v. Lodi Tel. Co., 175 Wis. 360, 185 N.W. 182 (1921). 

* Washburn v. Milwaukee & L. W. R.R., 59 Wis. 364, 18 N.W. 328 (1884). 

*In this regard consider together Nowaczyk v. Marathon County, supra note 
14, and Townsend v. State, 257 Wis. 329, 43 N.W.2d 458 (1950). 
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er.” This is perhaps the most difficult concept of all. Courts have 
not been able to provide us with a precise definition, nor will one 
be attempted here. However, some knowledge of the police power 
is necessary if one is to understand the limits of the concept of 
eminent domain, because damages which are attributable to an 
exercise of the police power are not recoverable in a condemnation 
action. Courts have said in comparing the two powers that eminent 
domain involves a taking of property while police power is con- 
cerned with the regulation of property in order to prevent a use 
detrimental to the public interest. Mr. Justice Holmes has expressed 
this distinction as eloquently as anyone in his opinion in Pennsyl- 
vania Coal Co. v. Mahon: 


Government hardly could go on if to some extent values inci- 
dent to gs wd could not be diminished without paying for 
every such change in the general law. As long recognized, some 
values are enjoyed under an implied limitation and must yield 
to the police power. But obviously the implied limitation must 
have its limits, or the contract and due process clauses are gone. 
One fact for consideration in determining such limits is the ex- 
tent of the diminution. When it reaches a certain magnitude, in 
most if not in all cases there must be an exercise of eminent 
domain and compensation to sustain the act. So the question 
depends upon the particular facts. The greatest weight is given 
to the iethemene of the legislature, but it always is open to 
interested parties to contend that the legislature has gone be- 
yond its constitutional power.’® 


To find the point where a regulation becomes a taking can often- 
times be an extremely difficult problem. Between the obvious physi- 
cal taking, where the state acquires a fee or easement, and the 
obvious regulation, where the state forbids the maintenance of a 
nuisance, lies a kind of “no man’s land” which is well illustrated 
by the regulation of access on a highway.” One writer has suggested 
the following mode of analysis which seems to the author to be 
the only statement which is both helpful in analysis and tenable 
on the basis of case authority: 

The police power ends and the eminent domain power begins 

when the injury to the property owner in not being paid for 

his property is greater than the injury to the public in having 
to pay for the property.” 

This suggests that what the courts are really doing when they 

# 260 US. 393, 413-15 (1922). 

* Such a regulation of access is provided for in Wis. STAT. j 84.25 (1957). 


™ Covey, ROADSIDE PROTECTION uGH Access ControL 15-16 (Automotive 
Safety Foundation 1960). 
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term a given exercise of power either eminent domain or police 
power (and, therefore, either compensable or not compensable) is 
to balance interests. They look first at the benefit to society and 
then to the detriment to the individual. The considerations the 
court finds more compelling will decide the case. 

This hasty analysis of basic concepts, it is hoped, will provide a 
setting for an understanding of the changes introduced by the new 
legislation. The important changes may be illustrated by the fol- 
lowing enumeration of compensable items of damage. New section 
32.09(5) provides: 


(5) Without restriction because of enumeration, compensation 
may be awarded for the following items of age if 
shown to exist: 

(a) Property actually taken;?? 

(b) Severance damages;?* 

(c) Loss of or damage to improvements and fixtures;*4 

(d) Destruction of a legal nonconforming use;*5 

(e) Taking of air rights;** 

(f) Cost of realigning personal property on the same site 
in partial takings or where existing used rights of ac- 
cess are eliminated or restricted;?" 

(g) Damage to property abutting on a highway right of 
way due to change of grade where accompanied by a 
taking of land; 

(h) Cost of fencing land taken from remainder of con- 
demnee’s land;** 





* Much of this enumeration is merely a restatement of existing common law. 
The enumerated items which were formerly compensable and the prior author- 
ity therefor are noted to each item. Wis. Const. art. I, § 13 provides authority 
for this subsection. 

* Wis. Stat. § 32.10 (1957). See also Braun v. Wisconsin Elec. Power Co., 6 
Wis.2d 262, 94 N.W.2d 593 (1959). 

™* Wis. Const. art. I, § 13. 

* The author has found no Wisconsin authority for this item of damage but 
application of the “before and after” test under old § 32.10 probably required 
this item of damage to be considered. 

* United States v. Causby, 328 U.S. 256 (1946). 

* This appears to be an element of severance damage. See note 23 supra. 

*In the opinion of the author the status of the items listed in subsections 
(g) and (h) is questionable. 

Many Wisconsin cases have held that a change of grade where there is no 
established grade and where the change is not accompanied by a “eshe & land 
is not compensable. Tyson v. Milwaukee, 50 Wis. 78, 5 N.W. 914 (1880); Smith 
v. Eau Claire, 78 Wis. 457, 47 N.W. 830 (1891); Drummond v. Eau Claire, 85 
Wis. 556, 55 N.W. 1028 (1893); McCullough v. Campbellsport, 123 Wis. 334, 
101 N.W. 709 (1904); Zache v. West Bend, Wis. 291, 67 N.W.2d 301 (1954). 
The case of Olen v. Wau County, 238 Wis. 442, 300 N.W. 178 age — 
be interpreted to mean that even where there was a taking, a change of gra 
was aan compensable. However, there is dicta to the follo effect: 

“If relocated U.S. Highway 51 had not been — as a controlled- 
access highway, but instead that part thereof loca the taken 
froma ‘the plaintifis had been constructed on such a high om t as to 


heir bie Shes inca Sa 


i 
. 
: 
} 
i 
| 








436 WISCONSIN LAW REVIEW [Vol. 1960 


(i) Proximity of new improvement to improvements re- 
maining on condemnee’s land;*® 

(j) Deprivation or restriction of existing right of access to 
highway from abutting land, a that nothing 
herein contained shall operate to restrict the power of 
the state or any of its subdivisions or any municipal- 
ity to —e or restrict such access without compensa- 
tion under any presently authorized exercise of the 

lice power;*° 

(k) t of removal of landowner’s personal property to 
another site, if bonafide showing thereof is made. Such 
costs shall not exceed $150 for removals from a resi- 
dence or $2,000 from non-residential sites; 

(1) Where an owner whose land is mortgaged at the time 
of acquisition by the public, and such owner desires to 
refinance such mortgage on another property in a price 
range and class of property similar to the property tak- 
en, the cost incident to such refinancing, including the 
total interest cost of such new financing over that of the 
former financing for the term of the new loan, com- 
puted on the Lay srron | rate charged by the larger lend- 
ing institutions doing business in the community, with 
prepayment assumed at the end of 7 years if the loan 
term is longer, shall be a recoverable element of dam- 
ages in the case of a total taking, or where in the case 
of a partial taking the mortgagee has and exercises the 
legal ~~ to demand prepayment of the mortgage; 

(m) Rental loss exceeding normal experience where proved 
to be caused by the public land acquisition project and 
when the vacancy occurs after the parcel is shown on a 
relocation order; 

(n) i incurred for plans and specifications specifi- 
cally designed for the property taken and which are of 
no value elsewhere because of the taking.** 





make it impracticable for ing traffic to reach plaintiffs’ remaining 
abutting lands from such Ae my the rule announced in our former opin- 
ion would be _ [i.c., there would be compensation].” Carazalla v. 
State, 269 Wis. 598, 608c, 70 N.W.2d 208, 71 N.W.2d 276, 278 (1954). 

Thus the new legislation has here clarified what was previously uncertain. 

It might be argued that under the “before and after” test as set out in 
Nowaczyk v. Marathon County, 205 Wis. 536, 238 N.W. 383 (1931) this item 
was compensable. Some attorneys well versed in the law have indicated that 
they do not rd this provision as a change in the law. However, in the opin- 
ion of the author this item now requires that in the severance situation there 
be allocated a sum of money equivalent to the cost of fencing the property even 
where the presence or absence of a fence does not affect the market value of 
the remainder. This the Nowaczyk case did not seem to require. 

* Leininger v. County Highway Comm., 217 Wis. 61, 258 N.W. 368 (1935). 

* This restates the right of an abutter to access as announced in Royal Tran- 
sit, Inc. v. West Milwaukee, 266 Wis. 271, 63 N.W.2d 62 (1954). On the other 
hand, it recognizes the right of the state to regulate access under § 84.25 to the 
extent that such regulation is permissible under the Constitution. 

™ The really significant change made by the new legislation is illustrated by 
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PROCEDURE 


Under the new legislation condemnors for procedural purposes 
are divided into two general classes: (1) Those who condemn for 
purposes of streets, highways, alleys and airports; and (2) All other 
condemnors. 


Condemnation for Streets, Highways, Alleys and Airports 


This procedure is quite similar to the administrative award sys- 
tem as it operated under sections 84.09, 83.07, and 32.11 of the 
1957 statutes. However, the new procedure is more specific, leaving 
less discretion to the condemnor in his appraisal and negotiation 
practices. For purposes of discussion the new procedure can be 
divided into specific steps. 

The first step is the relocation order. This is, as its name sug- 
gests, an order issued by the appropriate agency authorizing the 
improvement. The order must include a map or plat showing the 
improvement and the interests in land required. Within ten days 
after the issuance of the order, a copy must be filed with the county 
clerk of the county in which the affected lands are located.** 

The second step is the appraisal. The new legislation provides 
that the condemnor must cause an appraisal to be made of the re- 
quired property. In making this appraisal the appraiser is required 
to confer with the owner of the property where this is reasonably 
possible.** 

The next step required of the condemnor is an attempt to nego- 
tiate personally with the owner of the property.** This is, of course, 
merely a restatement of the existing common law rule requiring a 
condemnor before going into condemnation to attempt to negotiate 
with the owner.** 

After such negotiation the condemnor is required to send to the 
owner a jurisdictional offer to purchase, stating certain specific 
facts. These facts include: 


(1) A brief description of the nature of the project. 





the remaining enumerated items, (k), (I), (m) and (n). These items were previ- 
ously not compensable because they did not affect the market value of the 
property (see the discussion supra at 432 indicating that just compensation and 
market value were previously regarded as equivalent). Thus, the new legislation 
has introduced a change in the law which is revolutionary in its theoretical im- 
plications, even if it may have a limited practical effect in the typical case. 

* Wis. Laws 1959, ch. 639, § 32.05 (1). 

* Wis. Laws 1959, ch. 639, § 32.05 (2). 

“ Wis. Laws 1959, ch. 639, § 32.05 (2a). 

* Milwaukee v. Diller, 194 Wis. 376, 216 N.W. 837 (1927); Kultgen v. Mueller, 
3 Wis.2d 346, 88 N.W.2d 687 (1958). 
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(2) A a oy of the property and the interest sought to be 
acquired. 
(3) The proposed date of occupancy. 

(4) The amount of compensation offered itemized according 
to the items of damage as set forth in section 32.09(5).* 

(5) A statement that an appraisal of the property on which 
the condemnor’s offer is based is available at a specified 
place for inspection by anyone having an interest in the 
land sought to be acquired. 

(6) A statement, if the condemnor is a municipal corporation 
and if the offer is not accepted by the owner within twenty 
days after the date of service, that the condemnor will apply 
to the circuit court for a determination of necessity.** 

(7) A statement that the owner has twenty days from the date 
of service upon him in which to accept or reject the offer. 

(8) A statement that if the owner has not accepted the offer, 
he has forty days from the date of service upon him to com- 
mence a court action to raise any questions other than the 
amount of compensation. 

(9) A statement that the owner will have two years from the 
date of the taking of his property in which to appeal for 
more compensation.** : 


The owner has twenty days in which to accept the jurisdictional 
offer. If he has not accepted the offer within that period of time, 
the condemnor may make an award of damages.** When the con- 
demnor has complied with all the requisites of serving and filing 
the award and tendering payment to the landowner, title to the 
property vests in the condemnor.*® The crucial “date of evaluation” 
and “date of taking” are governed by the date on which the award 
is recorded in the office of the register of deeds of the county in 
which the property is located. At this point the condemnor has 
title to the interest of the property which he seeks to acquire; he 
has paid the owner for that interest and the construction of the 
improvement can now begin. If there is to be a further appeal, it 
must be initiated by the condemnee. 

At this point it might be well to consider the advisability of ever 
accepting an offer of a condemnor under the award system as against 
compelling the condemnor to make an award. In the usual case it 
would seem preferable to force the condemnor to make an award. 





* These items of damage were discussed supra at 435-36. 

* Wis. Const. art. XI, § 2 requires a jury verdict of necessity before a mu- 
corporation may exercise the og of condemnation. 

* Wis. Laws 1959, ch. 639, $2.05 (3) 


(i). 
32.05 (7). 
$2.05 (7) (c). 


* Wis. Laws 1959, ch. 639, 
“ Wis. Laws 1959, ch. 639, 
* Ibid. 
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The condemnee will receive the same amount of money*? and he 
may initiate a subsequent appeal for more money if he chooses, 
even though he cashes his award check and spends the p Yo 
A slightly different situation is presented when the condemnee 
wishes to challenge the right of the condemnor to take. In this 
situation he must of course not only refuse the offer, but he may 
not “accept or retain” the award.** This was also the prior law.** 
Formerly, however, in order to raise any question other than the 
amount of compensation, the condemnee had to wait until he was 
before the circuit court.** This required him, quite illogically, to 
first appeal the amount of his award to the county judge, even if 
he thought the amount sufficient, before he could challenge the 
taking in circuit court.** The new legislation remedies this situa- 
tion by permitting an immediate direct challenge of the condem- 
nor’s right to take without requiring a possibly moot appeal on 
the amount of compensation.** 

In the usual case, however, the condemnee will not be concerned 
with challenging the right of the condemnor to take, since that right 
is usually clear and unquestioned. However, an appeal for more 
compensation is often warranted and advisable. Under the new 
legislation the condemnee now has a choice of remedies in pursuing 
this appeal: He may either apply to the judge of the appropriate 
circuit or county court for appointment of three commissioners to 
appraise the value of his property,*® or he may appeal directly to 
the circuit court for a value determination by the court and jury.*° 
If he chooses to have a determination by the commissioners, he may 
appeal from their findings to the circuit court.: His final appeal 
is, of course, to the supreme court.®? 

Reviewing these provisions, it becomes evident that an attorney 
handling a condemnation case is now dealing with an acquisition 
procedure which is somewhat more restrictive on the condemnor 
than was the prior award procedure, while he finds himself with a 





“ Wis. Laws 1959, ch. 639, § 32.05 (7) (a) requires the amount of the award to 
be at least equal to the amount of the jurisdictional offer. 
“Wis. Laws 1959, ch. 639, § 32.05 3} (i). 
“Wis. Laws 1959, ch. 639, § 32.05 (3) (h). 
mf od v. Ozaukee County Highway Comm., 9 Wis.2d 346, 101 N.W.2d 89 
1 
Ce Raltgen v. Mueller, note 35 supra. 
“See the sequence of events set out in Wis. Stat. §§ 84.09, 83.07 & 32.11 


“ Wis. Laws 1959, ch. 689, § 32.05 (5). 
“ Wis. Laws 1959, ch. 639, § 32.05 (9). 
*” Wis. Laws 1959, ch. 639, § $2.05 (11). 
* Wis. Laws 1959, ch. 689, § 32.05 (10). 
® Wis. Laws 1959, ch. 639, § 32.05 (13). 
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somewhat more flexible range of choices in pursuing an appeal 
from an award made by the condemnor. Without a doubt, the new 
acquisition procedure creates administrative problems for condem- 
nors which did not exist for them under the prior legislation. Equal- 
ly certain is the fact that the condemnee should now find the nego- 
tiation procedure less frustrating and he should find himself better 
equipped to evaluate the offer of the condemnor. 


Several features of the new legislation reviewed above suggest this 
conclusion. The first is that the condemnor is now required to 
make an appraisal. Therefore, he is required to have at least some 
rational basis for the offer he is making. Second, the appraiser 
who makes this appraisal is required to confer with the owner at 
the time that appraisal is made. This obviously gives the land- 
owner a chance to point out features of his property which enhance 
its value which are known to him, but conceivably could be over- 
looked by even a competent professional appraiser. Third, in its 
jurisdictional offer, the condemnor is required to break down the 
offer of condemnation, showing specific dollars and cents amounts 
for specific items of damage. Perhaps most ‘useful of all in aiding 
the potential condemnee in his evaluation of the condemnor’s offer 
is the requirement that one of the appraisals upon which the offer 
is based be made available for his inspection. 

The effect of these provisions is that in the simple case, involving 
a small amount of money, a decision to appeal or not to appeal can 
intelligently be made in many instances without having to go to 
the expense of retaining an appraiser. In a more difficult case, or 
one which involves a large amount of money, an appraiser will 
usually have to be retained, but the attorney in analyzing his case 
will now be able to compare his appraisal with that of the condem- 
nor, in order to isolate the precise points of difference, and there- 
fore should be better equipped to make an intelligent decision 
about whether or not to appeal. 

Turning to the appeal itself, an attorney now has to decide 
whether he will prosecute his initial appeal before court-appointed 
commissioners, or whether he will bypass those commissioners in 
order to get immediately before the circuit court and jury. In the 
past there had been a great deal of criticism of the intermediate 
appeal under the old award system. This appeal was to the county 
judge.** The basic criticism leveled at such an intermediate appeal 
was that it finally decides nothing, even at the trial level, since a 





= Wis. Stat. § 84.09(2) (1957). 
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new appeal resulting in a trial de novo could be taken to circuit 
court.** This consideration applies with equal force to the inter- 
mediate appeal to the commissioners under the new act. This is, 
of course, a factor to be considered by an attorney when deciding 
whether he will bypass the commissioners for a direct appeal to 
circuit court or whether he will avail himself of the intermediate 
appeal. To be weighed against this consideration is the fact that 
condemnors, like other people, make mistakes and like other reason- 
able people are willing to correct those mistakes when they are 
pointed out. The most graphic way of pointing out a condemnor’s 
mistake in valuing a piece of property is to defeat him before a fact 
finder. One cannot win an argument with an adamant negotiator. 
However, one can win an argument before a fact finder. An appeal 
before commissioners is less costly in time as well as money than 
is an appeal before a circuit court jury. Therefore, it is suggested 
that where an attorney finds himself with a case governed by the 
new legislation, in which the condemnor has apparently made a 
grossly inadequate award, the attorney might well choose to pursue 
the relatively inexpensive appeal before the commissioners. His 
aim would be to obtain a favorable result thereby giving him a 
strong basis from which to negotiate a settlement without the more 
expensive appeal to the circuit court. The appeal before the com- 
missioners could also be a testing ground for a questionable award, 
where perhaps the attorney himself is not sure of the merits of his 
case and where his client would like something more objective in 
arriving at the value of his property than the ex parte award made 
by the highway commission. 


Condemnation for All Other Purposes 


The basic difference between the procedure available to all other 
condemnors and the procedure just outlined above is the absence 
in the former case of an award procedure which is, in effect, merely 
a device to enable a condemnor to obtain physical possession of 
the interest in land which he requires very quickly without re- 
course to cumbersome court procedures. In all other respects the 
procedure is quite similar. For example, there are the same require- 
ments with reference to the making of an appraisal and the neces- 
sity of conferring with the owner before making such appraisal,* 
a jurisdictional offer with essentially the same requirements must 





“ Wis. STAT. § 83.07 (5) (1957). 
* Wis. Laws 1959, ch. 639, § 32.06 (2). 
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be made,** and the condemnee has the same right to raise any 
question other than the amount of compensation in a separate 
procedure within forty days of the receipt of the jurisdictional 
offer.°* 

The first major departure under section 32.06 from the provi- 
sions of section 32.05, which governs the award system, is that if 
the jurisdictional offer is not accepted within twenty days, the 
condemnor may petition the judge of the appropriate circuit or 
county court to determine the necessity of taking where that is re- 
quired®* and to determine just compensation. A petition is filed 
with the clerk of court, all interested parties are notified, and a 
hearing by the commissioners must be held within twenty days.” 
Under the statute, it is only after the filing of the award by the 
commissioners that the condemnor is entitled to possession of the 
property.*° 

The new legislation provides a guide for the admission of evi- 
dence before the commissioners. The language set out below is 
sufficiently broad to permit a wide range of discretion in receiving 
testimony. Section 32.08(6)(a) provides: 


In conducting said hearing the commission shall not be bound 

by common law or statutory rules of evidence. It shall admit 

all testimony having reasonable probative value, but shall ex- 
clude immaterial, irrelevant and unduly repetitious testimony. 

It shall give effect to the rules of privilege recognized by law. 

Basic principles of relevancy, materiality and probative force, 

as recognized in equitable proceedings shall govern the proof 

of all questions of fact. 
After the filing of the commission’s award, either party has seventy 
days to appeal to circuit court for a trial de novo,*' with an appeal 
finally to the supreme court.*? 

Thus, we see here, too, that municipalities, utilities and other 
condemnors who do not use the award system must now comply 
with more stringent rules of negotiation which should be helpful 
to the condemnee and his attorney. There is, of course, no alterna- 
tive of going to the commissioners or directly to the circuit court 
in this procedure. The hearing before the commissioners under 
this system is the equivalent of the award under the award system. 





* Wis. Laws 1959, ch. 639, § 32.06 (3). 

™ Wis. Laws 1959, ch. 639, § 32.06 (5). 

™Only municipal corporations are so required. See note 37 supra. 
” Wis. Laws 1959, ch. 639, § 32.06 (7). 

Wis. Laws 1959, ch. 639, § 32.06 (8). 

“™ Wis. Laws 1959, ch. 639, § 32.06 (8), (10). 

“Wis. Laws 1959, ch. 639, § 32.06 (13). 
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The condemnor necessarily has to go to the commissioners in order 
to be entitled to condemn the property. If a condemnee is dissatis- 
fied with the finding of the commissioners, he or the condemnor if 
he is dissatisfied, can appeal to the circuit court and jury for a trial 
de novo. 

One further feature of the new law should be considered, since 
it is a significant change from the old. This feature is discussed 
separately here because it is partly procedural and partly substan- 
tive. As pointed out above, under existing case law a change of 
grade in the absence of a statute and where there has been no taking 
of land is not a compensable item of damage in a condemnation 
action. This is still the law. However, under the new legislation®* 
it is now a recoverable item of damage under a separate statutory 
procedure. Under this procedure the affected landowner may with- 
in ninety days of the completion of the improvement file with the 
appropriate condemnor a claim for such damages. If such claim 
is not paid within sixty days, it may be deemed denied; and the 
landowner may then within ninety days commence an action to 
recover his damages. 

An attorney familiar with the old Wisconsin condemnation pro- 
cedures either under the award system as outlined in chapter 84 or 
the commissioner system outlined in chapter 32, should not have 
much difficulty with the new law. Like any new legislation, it will 
raise new questions on which the courts must pass, but its changes 
have not been sweeping, although important in some respects, and 
one of the changes—putting the great bulk of condemnation stat- 
utes in one chapter—should serve the cause of simplicity. Various 
condemnors have already indicated to the author that the new legis- 
lation will cause them considerable administrative difficulty, but 
attorneys representing landowners who are familiar with the provi- 
sions have generally indicated approval.“ 





* Wis. Laws 1959, ch. 639, § 32.18. 
“For the effective dates of the operation of provisions of the Act, see Wis. 
Laws 1959, ch. 639, § 2. 














Comment 
ENFORCING A CONTRACTUAL CLAIM AGAINST AN 
UNINCORPORATED ASSOCIATION IN WISCONSIN 


INTRODUCTION 


The purpose of this Comment? is to analyze the ways in which 
a contractual claim against an unincorporated association may be 
enforced in Wisconsin. It is well established at common law that 
an unincorporated association cannot be sued in its common name, 
because an unincorporated association is not an entity. Therefore, 
the general common law rule is that a claim against an association 
must be enforced against the members of the association. This 
rule has been rather unpopular, and several procedures permitting 
suits against associations as entities have been adopted in many 
jurisdictions including Wisconsin. 
But suing an association as an entity is not the only way to en- 





*This Comment is about contractual claims and does not discuss tort claims 
against unincorporated associations. There are very few Wisconsin cases on torts 
claims, but cases from other jurisdictions indicate that the policies involved in 
tort and contract cases are considerably different. 

There is virtually no literature about the Wisconsin law on this subject. Some 
of the general literature is: WRIGHTINGTON, THE LAW OF UNINCORPORATED AS- 
SOCIATIONS AND Business Trusts (2d ed. 1923); WARREN, CORPORATE ADVANTAGES 
WirHout INcorPorATION (1929); Dodd, Dogma and Practice in the Law of As- 
sociations, 42 Harv. L. Rev. 977 (1929); Sturges, Unincorporated Associations as 
Parties to Actions, 33 YALE L. J. 383 (1924); Brunson, Some Problems Presented 
by Unincorporated Associations in Civil Procedure, 7 S.C.L.Q. 394 OMA): Com- 
ment, 42 Cauir. L. Rev. 813 (1954); Comment, 27 Int. L. Rev. 70 (1943). 

“An unincorporated association is a name applied to a group of indviduals 
who have joined together for a certain object and who are called, for con- 
venience, by a common name.” Herman v. UAW, 264 Wis. 562, 567, 59 N.W.2d 
475, 477 (1953). 


“An unincorporated association usually is a body of ns acting together, 
without a charter, but in the manner of incorporated ies, for the prosecution 
of some common enterprise. Although, neither a partnership nor a tion, 


the unincorporated association partakes somewhat of the nature of both. In its 
organization the unincorporated association resembles a —t in that it is 
a voluntary association of individuals organized without a charter for a common 
enterprise and without authority to issue stock. Likewise the right of membership 
is not transferable by the individual member, except with the consent of the 
association. In its operation, the unincorporated association more closely re- 
sembles a legal corporation in that it usually operates through a board of 
trustees or a group of officers, who are elected by a vote of the members. These 
officers, as a general rule, have complete control and can exercise their discretion- 
ary power, within the limits of the by-laws of the association, without any inter- 
ference from the members between the stated meetings of the association.” 
Shockley, Suability of Unincorporated Associations in Indiana, 16 Inp. L. J. 
575, 576 (1941). 
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force a claim based on a contract with an unincorporated associa- 
tion. It may also be possible to sue a member or some members of 
the association, on the theory that they authorized or ratified the 
contract. And, finally, it may be possible to sue the agent who made 
the contract for the association on the theory that he was an agent 
for a nonexistent principal. 

This Comment discusses the Wisconsin law on each of these pos- 
sibilities. A hypothetical situation may help to introduce the dis- 
cussion. Assume that the treasurer of a local civic music association, 
which is an unincorporated association of several hundred mem- 
bers, orders some programs from a printer. The printer is not paid, 
and because of a disagreement he is forced to sue for the value of 
his claim. He may wish to sue only one, or many, of the members 
of the group personally, in which case he would have to show that 
they authorized or ratified the contract for the programs. Or he 
might sue the treasurer personally, either because he was a member 
who authorized or ratified the contract, or because he was an agent 
who purported to act for a principal when the principal, the music 
association, had no existence as an entity. The printer’s third possi- 
bility would be to sue the music association itself, which could not 
have been done at common law, but which he now could do in 
Wisconsin. 


PERSONAL LIABILITY OF MEMBERS OF THE ASSOCIATION 


As already stated, one way to enforce a claim based on a contract 
made on behalf of an unincorporated association is to sue a mem- 
ber, or some members, on the theory that the members sued are 
personally liable for the debt. This raises the question of when 
members of an unincorporated association are personally liable for 
contracts made on behalf of the association. For instance, should 
an affluent member of the local civic music association, who does 
not vote for officers or attend meetings, and who is a member simply 
because he has a season ticket to a concert series, be personally liable 
for the debts of the association? The answer in Wisconsin is not as 
clear as it is in some jurisdictions, primarily because there is a 
paucity of cases in point. In the most recent case in which this 
question is discussed, the Wisconsin court said: 


... members of a voluntary association are jointly and severally 
liable for the debts of the society regardless of the fact that 
members other than those sued are not made parties.” 


* Mitterhausen v. South Milwaukee Conference Ass’n of Seventh-Day Adven- 
tists, 245 Wis. 353, 359, 14 N.W.2d 19, 22 (1944). 
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This dictum should not be taken literally, because it is doubtful 
that the court meant to say that all members of an unincorporated 
association are personally liable for the debts of the society simply 
because they are members. Such a rule would result in manifest 
injustice, and, indeed, might deter many people from joining un- 
incorporated associations.* 

In almost every other jurisdiction, membership alone is not a 
sufficient basis for holding a member personally liable.* Liability 
of members is determined according to the principles of agency: 
those members who authorize or ratify the contract are liable as 
principals.’ And this is very probably the method for determining 
the liability of members in Wisconsin. In an early Wisconsin case,® 
plaintiff attempted to sue some members of the congregation of a 
church for a debt which the trustees and priest had agreed to pay. 
Defendants demurred, were overruled, and on appeal argued that 
it would be unreasonable to base liability merely on membership. 
In holding that plaintiff had stated a cause of action, the court 
answered defendants’ argument: 


The trustee and parish priest, in incurring the alleged indebt- 
edness, acted merely as the agents of the association and its 
members, with power to bind them jointly and severally by 
their acts. Under such circumstances it is no hardship to hold 
them liable personally for the debt. This responsibility does 
not rest upon the mere fact that they are or were members of 
the associaton when the debt was incurred, but upon the 

und that they approved of or parti “ny in contracting 
it and subsequently assumed and agreed to pay it through 
their authorized agents.” 


Moreover, in a few other cases where the liability of members 
has been an issue, the members who were sued appear to have au- 
thorized or ratified the contract on which liability was based. For 
instance, in a rather well-known Wisconsin case, Vader v. Ballou,® 
plaintiff had done printing for a political committee which was 
formed for the purpose of promoting a candidate for United States 
Senator. The chairman of the committee had made the contract 
with plaintiff, but plaintiff sued the treasurer of the committee in- 





*See discussion infra at 457-59. 

*See WRIGHTINGTON, as cit. supra note 1, § 64; Annot., 7 A.L.R. 222 (1920); 
Annot., 41 ALR. 7 754 (1926); Note, 42 Dick L. Rev. 154 (1938). 

scibhindl 'sthices implying that something less than authorization 

or ratification would suffice are not likely to be followed.” WricHTINGTON, op. 
cit. supra note 1, at 385. 
* Sheehy v. Blake, 72 Wis. 411, 39 N.W. 479 (1888). 
‘Id. at 414, 39 N.W. at 481. 
*151 Wis. 577, 139 NW. 413 (1913). 
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dividually. In affirming a judgment against defendant, the court 
said: 


Each member of a voluntary association is liable for the debts 
thereof if incurred during his period of membership and con- 
tracted for the purpose of carrying out the objects for which 
the association was formed.® 


This statement in itself might warrant the conclusion that liability 
was based on the fact that defendant was a member of the commit- 
tee. But the court also noted that defendant knew that the work 
was being done for the committee, and that it would have to be 
paid for.*° In short, defendant ratified the contract, which had been 
made by an agent of the committee. And because there was a rati- 
fication, it need not be said that defendant's liability was based on 
the fact that he was a member of the committee.” 

Thus, in Wisconsin as in other jurisdictions, members of unin- 
corporated associations are liable on contracts made on behalf of 
the association only if they authorized or ratified the contract. 
Authorization and ratification may be shown in a variety of ways. 
The articles of association or by-laws which confer power upon 
officers and other agents to act on behalf of the association may 
show that the members authorized the agent to make the contract; 
or authorization may be found in participation by the members in 
the affairs of the association, for instance, in voting for a proposal 
which resulted in indebtedness.'* Sometimes, even though a mem- 
ber has opposed a course of action taken by a majority of members, 
he will be held to have authorized a contract, especially if the 
course of action is clearly within the purposes of the association. 





* Id. at 579, 139 N.W. at 413. 


Id. at 579, 139 N.W. at 413. 

“For a discussion of the liability of members of an unincorporated associ- 
ation for the contracts of the association, which suggests that membership alone 
may be a basis of liability, see Note, 21 Marg. L. Rev. 59 (1936). This discus- 
sion, it is submitted, overlooks the fact that the court was basing liability. on 
ratification. It might be argued, however, that the basis of liability was not 
ratification, but, rather, that the defendant apparently authorized the contract. 
See note 16 infra. 

See Security-First Nat'l Bank v. Cooper, 62 Cal. App.2d 653, 145 P.2d 722 
(1944); WRIGHTINGTON, op. cit. supra note 1, § 64. 

4 See Note, 42 Dick L. Rev. 154 (1938); Annot., 7 A.L.R. 222 (1920). A famous 
case in point is Willcox v. Arnold, 162 Mass. 577, 39 N.E. 414 (1895), in which 
the printer of a college year-book sued the members of a class at Tufts Uni- 
versity. There was evidence that all members of the class, except one, were 
present at a class meeting at which a business manager was elected and was 
authorized to make arrangements for publishing the year-book. Those who 
voted, or were present and did not vote, were held liable on the contract made 
by the business manager. The absent member was not liable. 

“See the discussion and cases in Note, 42 Dick L. Rev. 154 (1938). 
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Indeed, membership itself may be the basis for finding authoriza- 
tion, as, for instance, when the possibility of the association in- 
curring a particular debt ought to have been foreseen;'* but the 
basis of liability in such a case is that membership conferred appar- 
ent authority on the persons who acted for the association, which 
is different from saying that membership ipso facto results in lia- 
bility.* Thus, authority to make a contract may be actual author- 
ity, which is expressly conferred, or implied authority, which may 
be inferred from the circumstances. And whether the member being 
sued authorized the agent to make the contract is a question of 
fact.%” 

Even if the member did not authorize the contract, he may be 
liable if he ratified it.** Like authority, ratification may be express 
or implied. An example of express ratification would be a vote to 
approve the contract. Implied ratification is usually based either 
on the fact that the member accepted the benefits of the transaction 
or that he approved the transaction merely by acquiescence.” In 
either case, for there to be ratification, the member who allegedly 
ratified must have had knowledge of the transaction; and whether 
he ratified is a question of fact. 


LIABILITY OF AGENTS WHO MAKE CONTRACTS FOR ASSOCIATIONS 


A second way to enforce a contract made on behalf of an unin- 
corporated association is to sue the agent who made the contract for 
the association. When an agent purports to act for a principal, but 
the purported principal cannot be bound to the contract, the agent 
may be personally liable. Thus when an agent makes a contract 
for an unincorporated association, he acts on behalf of a principal 
which cannot be bound to the contract because it is not an entity; 





See Security-First Nat'l Bank v. Cooper, 62 Cal. App.2d 653, 145 P.2d 722 
(1944), which is discussed in Comment, 42 Cauir. L. Rev. 812, 822 (1954). 

* A Wisconsin case in point, arguably, is Vader v. Ballou, 151 Wis. 577, 139 
N.W. 413 (1913) which is discussed supra at 446-47. In that case a member of a 
political committee was held liable on a contract made for the committee. The 
court pointed out that defendant knew the work was being done for the com- 
mittee, that it was adapted for the purposes of the committee, and that it would 
have to be paid for. The court probably meant to indicate that defendant had 
ratified the contract, but it might be argued that he was liable on the basis of 
apparent authority: he ought to have foreseen that the association was incurring 

lebt. 

For a general discussion of authority, see MecHEM, AGENCY §§ 707-63 (2d 
ed. 1914). 

™% See WRIGHTINGTON, op. cit. supra note 1, § 64. For a general discussion of 
ratification see MECHEM, AGENCY $§ 345-52 (2d ed. 1914). 

* See discussion and cases ork in Note, 42 Dick L. REv. 154 (1938). 
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and the agent, therefore, may be personally liable.2° His liability 
may be based on one of three different theories: (1) he is liable 
for misrepresentation;** (2) he is liable for a breach of warranty 
of authority;?? (3) he is liable as a party to the contract.?* 
However, an agent who acts for an unincorporated association 
rarely is held either for misrepresentation or for breach of warranty 
of authority.2* The reason is that both parties usually know that 
the association is unincorporated, which means that it cannot be a 
party to a contract. Thus the agent is neither misrepresenting nor 
warranting his authority. The other party knows—or is held to 
know—that the agent could not have been authorized by the asso- 
ciation, because the association is not an entity. And so if the agent 
is held, it is on the theory that he was a party to the contract. The 
rationale is that the party who dealt with the agent intended to 
make a contract with someone; both parties knew the association 
could not be a party because it is not an entity; and, therefore, 
although the contract is nominally with the association, there is a 
presumption that the parties intended the agent to be a party to 
the contract.”> This presumption can be rebutted by a showing that 





*“Tt is conceded that the State Fireman’s Association was not incorporated at 
this time, and had no legal existence, so that it could contract or be sued as such. 
And where such is the case, a committee which assumes to contract for services 
for such an irresponsible, intangible association, must become personally liable, 
else there is no liability whatever. One professing to act as an agent, if he does 
not bind his principal, binds himself. . . . And it can make no difference that 
the reason he does not bind his principal, is because the principal for whom he 
professes to act has no existence.” Fredendall v. Taylor, 23 Wis. 538, 540-41 
(1868); and see MECHEM, OUTLINES OF THE LAW OF AGENCY § 328 (4th ed. 1952). 

™“No doubt the agent is liable in tort in any jurisdiction, when he makes a 
misrepresentation actionable within ordinary tort principles, i.e., where he 
makes a deliberate material misrepresentation which is relied on by [the other 
party] to his detriment.” MErcHEM, OUTLINES OF THE LAW OF AGENCY § 324 
(4th ed. 1952). 

* The rationale of an action for breach of warranty of authority is that the 
agent, who purports to act for a principal, warrants that his ep gr authorized 
him to make the contract; and if there is not a principal who can be bound to 
the contract, the agent has breached his warranty. For a discussion of the de- 
velopment in Wisconsin of the doctrine of breach of warranty of authority, see 
Abel, Some Spadework on the Implied Warranty of Authority, 48 W. Va. L. Q. 
96, 118-19 n.104 (1941); and see Boelter v. Hilton, 194 Wis. 1, 215 N.W. 436 
(1927), in which Mr. Justice Rosenberry reviews the subject. 

*™ Because the agent purported to bind someone, if he failed to bind a prin- 
cipal, it sometimes is said that he bound himself and is liable as a party to 
the contract. See MECHEM, op. cit. supra note 21, § 323. 

*“A common situation involves the agent who purports to bind an associ- 
ation never or not now capable of contracting, as an unin rated club or 
the like, a pro corporation, or one once duly organi but for some 
reason dissolved. In such a case it is probably more likely than not that the 
status of the ee principal is known to both parties; this eliminates the 
possibility of holding the agent either for misrepresentation or on a warranty.” 
MECHEM, op. cit. supra note 21, § 328. 

* RESTATEMENT (SECOND), AGENCY § 326 (1959); Annot., 61 A.L.R. 241 (1929). 
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the parties did not intend that the agent should be bound.** 

It makes sense to hold the agent as a party to the contract in 
some situations when there is a nonexistent principal. For instance, 
when the purported principal is a corporation which has not been 
fully formed, it is often held that the promoter who acted as an 
agent for the “to-be-formed” corporation should be liable. If the 
corporation is not formed, then the promoter may be the only 
person who may be held liable.*7 But this is not so with unincor- 
porated associations; there usually are several members who would 
be personally liable on the contract because they either authorized 
or ratified the transaction.** 

Therefore, it is misleading to say that the contract was made on 
behalf of a nonexistent principal. The association cannot be held 
as a principal because it is not an entity, but some of the members 
may be liable as principals. For this reason it would seem unfair 
to hold the agent personally liable on the contract as an agent, 
unless it is clear that the parties intended that he should be a party 
to the contract, or unless the contract were unauthorized so that, 
in fact, there are no principals who may be: held. 

Alternatively, agents have been held personally for association 
contracts on the theory that they are members of the association.*® 
Just as other members of an association may be liable for contracts 
which they authorized or ratified, so may the agent be liable for a 
contract he made for the association, if he is also a member. This 
theory presents a logical difficulty, because the member-agent can- 
not be liable as a member unless he authorized or ratified the con- 
tract. But he was the agent, and, therefore, if authority or ratifica- 
tion is the basis of liability, it must be said that he either author- 





*See WRIGHTINGTON, op. cit. supra note 1, § 68; RESTATEMENT (SECOND), 
AcENcy § 326 (1959); MEecHEM, AGENCY § 1389 (2d ed. 1914). 

* See ‘ATEMENT (SECOND), AGENCY § 326, comment 6 (1959); Annot., 126 
A.L.R. 114 (1940); MecHEM, OUTLINES OF THE LAw oF AGENCY § 328 (4th ed. 
1952). The promoter acts on behalf of a nonexistent principal, viz. the “to-be 
formed” corporation. If the corporation is never formed, there is no principal; 
and, therefore, it is deemed fair, in many situations, to hold the promoter. But 
whether the aoe out to be held as a party to the contract is a debatable 
point. It has argued that he ought to be liable for a breach of warranty of 
authority, and not as a party to the contract, because the other party may 
not have intended to deal with the agent. And if there was no intent to deal 

mally with the agent, then there was not a contract. See, Note, 53 Harv. 
L. Rev. 1042 (1940). 

*See discussion supra at 445-48. The Wisconsin court denied this point in 
Fredendall v. Taylor, 23 Wis. 538, 540 (1868). In effect, the court said that if 
the - we for a nonexistent principal were not liable, no one would be liable. 
Clearly, this may not be true in many situations; and indeed it was not so in 
that case for there were members who authorized the acts of the agents and 
could therefore have been sued. 

* See cases collected in WRIGHTINGTON, op. cit. supra note 1, § 64. 
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ized himself to make the contract or that he ratified the contract 
which he made. Nevertheless, it would seem preferable to allow 
this individual to have the double personality of an agent and a 
member. It is quite consistent with the facts to say that he can be 
both a member, capable of authorization and ratification, and an 
agent, capable of acting on behalf of the members of the association, 
including himself. But it is contrary to the facts to say that he 
should be liable because he contracted for a nonexistent principal.*° 


THE LIABILITY OF AN ASSOCIATION AS AN ENTITY: RECENT 
CHANGES IN WISCONSIN LAW 


The third way to enforce a contract which was made on behalf 
of an unincorporated association is to sue the association. As has 
been mentioned, originally at common law it was not possible to 
sue an association as an entity. Thus, to sue the association—as 
distinguished from suing a member or agent individually—it was 
necessary to join all the members of the association. As a matter 
of practice this is exceedingly inconvenient.* The task of naming 
and serving every member of an association, when, for instance, 
there are several thousand members, is impracticable, if not im- 
possible.*? 

Because of the impracticability of the common law rule, statutes 
have been passed in many jurisdictions which make it possible to 
sue associations as entities.** A new Wisconsin statute** changes 





* Of course, it is possible that the agent will not be a member of the asseci- 
ation. In that case, if some members authorized him to make ‘the contract or 
ratified it after it was made, then those members are liable; and the agent 
should not be held at all. If he was unauthorized, and there is no ratification, 
the agent should be liable as a party to the contract. . 

= To some degree the necessity of joining all the members can be avoided by 
using the class action procedure.. Under that procedure, it is possible to sue 
some members as the representatives of all, provided the members are numer- 
ous and it would be impracticable to join them all, and provided all the mem- 
bers have the same interests in the action. See Wis. Stat. ose ag , 

*A famous case which explicitly recognized the impracticability of joining 
all the members is UMW v. Sarthe Coal Co., 259 US. 344 (1923). And for a 
thorough discussion of the problem, see Sturges, Unincorporated Associations 
as Parties to Actions, 33 YALE L. J. 382 (1924). 

"For a discussion of these statutes, see Brunson, Some Problems Presented by 
Unincorporated Associations in Civil Procedure, 7 S.C.L.Q. 394 (1954). 

* Wis. STAT. § 262.06(7) (Wis. Laws 1959, ch. 226, § 15). This statute will be 
effective as to causes of action arising on or after July 1, 1960. Before the passage 
of the new statute, the only Wisconsin statutes on the problem of suing an as- 
sociation were those which refer to any grand lodge or division, or any subordi- 
nate lodge or division of Free Masons, Odd Fellows, Hermann’s Sons, or Sons of 
Temperance, Grand Army of the Republic, or of the State G , or order of 
Patrons of Husbandry and other such —— The members of these groups 
= elect not less than three nor more than nine of their members as trustees, 


the trustees may transact the business of the association. These trustees 
may sue and be sued in matters pertaining to the association. See Wis. Stat. 
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the old common law rule and provides that a suit may be brought 
against an unincorporated association. The statute provides: 


A summons may be served individually upon any officer or 
director known to the plaintiff of an unincorporated associa- 
tion . . . where the claim sued upon arises out of or relates to 
association activities within the state sufficient to subject the 
defendant to personal jurisdiction. . . . A judgment rendered 
under such circumstances is a binding adjudication against the 
association as to its assets anywhere.*® 


Moreover, even in the absence of such statutes, the impractica- 
bility of the common law rule has prompted some courts to allow 
actions to be brought against associations as entities. For instance, 
many courts have held that the association must object to being 
made a party to an action, and the objection is waived if not season- 
ably raised.** Also, some courts have allowed associations to be 
sued because of a holding out as an entity, which estops the associa- 
tion from claiming it should not be a party to the action.*7 And 
sometimes when there has been statutory recognition of the associa- 
tion as an entity, it can be sued.** 

A recent Wisconsin*® case held that, even in the absence of a 
statute, the Wisconsin Interscholastic Athletic Association, which 
is unincorporated, could be sued as an entity,*° by serving an officer 





§§ 188.01-07 (1957). 

Although these were the only applicable statutes, the Wisconsin court had 
decided that unions could be sued as entities. See Hromek v. Gemeinde, 238 
Wis. 204, 298 N.W. 587 (1941). 

* Wis. STAT. § 262.06(7) (Wis. Laws 1959, ch. 226, § 15). 

"See United Packing House v. Boynton, 240 Iowa 212, 35 N.W.2d 881 (1949); 
Alco Fin. Co. v. Moran, 178 Okla. 575, 63 P.2d 747 (1937); UMW v. Dorsey, 159 
Ky. 605, 167 S.W. 891 (1914). And see Sturges, supra note 1, at 389. 

Other courts have said that the objection cannot be waived, and a judgment 
against the association is void. See, for instance, Methodist Church v. Clifton, 
13 Tex. Civ. App. 248, 78 S.W. 732 (1900). 

* See UMW v. Coronado Coal Co., 259 U. S. 344 (1922); Teubert v. Wisconsin 
Interscholastic Athletic Ass'n, 8 Wis.2d 373, 99 N.W.2d 100 (1959). 

* Ibid. Suits by or against unincorporated associations in federal courts are 
governed by the Federal Rules of Civil Procedure. Fep. R. Civ. Pro. 17 (b) pro- 
vides that “. . . a partnership or unincorporated association . . . may sue or be 
sued in its common name for the purpose of enforcing for or against it a sub- 
stantive right existing under the Constitution or laws of the United States. . . .” 
See Sperry Prod., Inc. v. Association of Am. R.R., 44 F. Supp. 660 (S.D.N.Y. 
1942). If the action does not involve a federal substantive right, Feo. R. Civ. 
Pro. 17 (b) provides that “capacity to sue or be sued shall be determined by the 
law of the State in which the district court is held. . . .” 

*" Teubert v. Wisconsin Interscholastic Athletic Ass’n, 8 Wis. 2d 373, 99 
sb 100 (1959). This case was decided before the new statute became ef- 

tive. 

“The court suggested three reasons why it was willing to allow the action. 
First, the W.LA.A. is recognized by statute as an entity, and in some of the 
literature which it published it held itself out as an entity. These facts con- 
vinced the court that “by estoppel at least it is the Association which is the 
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of the Association.‘ But the importance of this case has been re- 
moved by the new Wisconsin statute, because what this case allowed 
as a matter of judicial discretion is now possible under the statute. 

Thus, in Wisconsin, as in many other jurisdictions, it is now pos- 
sible, either by statute or judicial discretion, to sue an unincorpor- 
ated association as an entity. But suing an unincorporated associa- 
tion as an entity raises two separate problems. First, there is the 
procedural problem: whom to serve and whom to join. The new 
Wisconsin statute** clearly alters the procedure for suing unin- 
corporated associations in Wisconsin. It provides for service of 
process upon an officer or director** of the association, which pre- 
viously was not possible. 

Secondly, there is the substantive problem of liability: if a judg- 
ment is won, is it to be satisfied out of the joint assets of the associa- 
tion or out of the assets of individual members? While it is clear 
that the new statute alters the procedure for suing associations, 
there is a question of whether the pattern of liability has also been 
altered so that it is now easier to reach the joint property of an 
association. 

At common law in order to reach the joint property* of an asso- 
ciation it is necessary to show an association responsibility; that is, 
in order to bind the joint property of the association it must be 
shown that all members are liable.‘ The liability of members is 
determined according to the principles of agency. Only those mem- 
bers who authorized or ratified the contract are liable. If they 
authorized or ratified the contract, they are liable as principals; the 





contracting party and the Association may be held to its contracts.” Second, the 
statutory provisions regulating associations such as the W.I.A.A. are in the 
chapter on cooperatives. Cooperatives may be sued as entities. And so the court 
concluded that, by implication, the W.1.A.A. ought to be suable as an entity. 
Third, the court recognized that it is impracticable to join all members of an 
association and, therefore, in some situations fairness requires that an association 
may be sued. 

“In the W.I.A.A. case summons and complaint were served on the assistant 
secretary of the Association. This would be proper under new Wis. Stat. § 
262.06 (7) (Wis. Laws 1959, ch. 226, § 15). 

* Ibid. 

“ Query, who is a director of an unincorporated association? 

“It is somewhat incorrect to talk about the association’s “joint assets.” At 
common law an unincorporated association cannot own property, because it 
is not an entity. However, assets may be accumulated in the name of the as- 
sociation, but these assets are owned jointly by all the members of the associ- 
ation. Each individual does not have an individual interest, in the sense that 
he could transfer his share. All that each member has is a right to see that the 
joint assets are used for the benefit of the association. See 7 C.J.S., Associations 
 E (1937); Sturges, Note 1 supra; Herman v. UAW, 264 Wis. 562, 567, 59 

-W.2d 475, 478 (1953). 

“See Sturges, supra Note 1 at 390-95. 
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person who made the contract is their agent, and he bound them 
to the contract.“ Therefore, the common law requirement of an 
association responsibility means that, in order to reach the associa- 
tion’s assets, it is necessary to show that all members of the associa- 
tion either authorized or ratified the contract. 

The importance of the association responsibility requirement 
may be illustrated by contrasting the liability of members of an 
association with the liability of members of a partnership. In a 
partnership, each partner is necessarily, as a matter of law, an agent 
of the partnership, and the act of every partner in carrying on the 
business of the partnership in the usual way binds the partner- 
ship.** Therefore, a party who wishes to enforce a contract claim 
against a partnership need only show that the contract upon which 


he sues was made by a partner in the usual course of the partner-” 


ship business. Having shown this, plus a breach of the contract, he 
may obtain a judgment against all of the partners; and the judg- 
ment will bind the partnership property.** 


The New Wisconsin Statute and the Requirement That Association 
Responsibility be Shown in Order to Reach the 
Assets of the Association 


It is submitted that the new statute is exclusively procedural, 
although it may be argued that a substantive change has been made. 
The last sentence of the statute provides that a judgment obtained 
by suing an association in the prescribed way is a “binding adjudi- 
cation against the association as to its assets anywhere.”** This 
statute might be interpreted to mean that it is no longer necessary 
to show an association responsibility in order to bind the assets of 
the association. Arguably, all that needs now to be shown is a 
contract made by an agent who was acting within the purposes of 
the association. 

It is suggested, however, that such a fundamental change was not 
intended; that the statute is procedural only; and that in order to 
obtain a judgment which will bind the assets of the association it 





“See the discussion supra at 445-48. 

“ Wis. Stat. § 123.06(1) (1957): “Every partner is an agent of the partnershi 
for the purpose of its business, and the act of every partner, including the = 
ecution in the partnership name of any instrument, for apparently carrying on 


in the usual way the business of the partnership of which he is a member binds 
the partnership, unless the partner so acting has in fact no authority to act for 
the partnership in the particular matter, and the person with whom he is deal- 
ing has knowledge of the fact that he has no such authority.” 

* Wis. Srart. i 123.06 (1957). 

“ Wis. Start. 


262.06 (7) (Wis. Laws 1959, ch. 226, § 15), effective July 1, 1960. 











Tae 














May] COMMENTS 455 


is necessary to show an association responsibility. In the first place, 
Chapter 262 of the Wisconsin statutes, which includes the new 
statute, is a procedural chapter,®® and, therefore, there is an im- 
plication that the new statute on suing associations is merely pro- 
cedural. It would, prima facie, be a peculiar place in which to find 
a statute which alters the pattern of liability. 

Second, many states have statutes which allow suits against unin- 
corporated associations,®* and while there has often been a question 
about whether the pattern of liability has been altered by these 
statutes, it almost always has been decided that the statutes are ex- 
clusively procedural.*? 

Third, there is a policy reason for suggesting that the statute 
does not change liability. If the pattern of liability has been 
changed, then the statute appears to say that a judgment binding 
association property may be obtained by serving an officer and 
director and, presumably, by showing that the contract which is 
being litigated, was made by an agent of the association to carry 
out the purposes of the association. This is precisely the way to 
obtain a judgment against partnership property. However, partner- 
ships are significantly different from unincorporated associations. 
There usually are relatively few partners who conduct a business 
for profit.** Partners are co-entrepreneurs, who reap the benefits of 
the partnership arrangement, and a risk of personal liability for an 
act of a partner within the usual course of business is consciously 
assumed. And this risk is not particularly great because there are 
relatively few partners. But there often are many members of an 
unincorporated association, and they are not co-entrepreneurs: 
their purpose is not profit.** Therefore, unlike a partner, a mem- 
ber of an association does not have a chance to make a profit, and 
it would seem unfair to subject him to loss of his share of the joint 
assets unless it can be shown that he authorized or ratified the 
contract.®® 





® Chapter 262 deals with commencing civil actions. 

* See ieee. Some Problems Presented by Unincorporated Associations in 
Civil Procedure, 7 S.C.L.Q. 394 (1954). 

®See the discussion in Sturges, Unincorporated Associations as Parties to Ac- 
tions, 33 YALE L.J. 383, 401-04 (1924). And see Comment, 42 Cauir. L. Rev. 812, 
815-18 (1954) for a discussion of whether the California common name statute 
is exclusively procedural. 

“A partnership by definition exists for profit. See Wis. Stat. § 123.03 (1) 
(1957): “A partnership is an association of two or more persons to carry on as 
co-owners a business for profit.” 

“If the purpose of the association is profit, then the association is a pened 
ship. See E, PARTNERSHIP § 97 (1952); BALLANTINE, CORPORATIONS § 20 (rev. 
ed. 1946). 

= Tho policy argument is not so persuasive when applied to certain types of 
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In summary, it is doubtful that the new Wisconsin statute changes 
the common law pattern of liability when there is an action against 
an unincorporated association. The statute modifies the procedure 
so that it is no longer necessary to join all the members of an asso- 
ciation, but it is suggested that it is still necessary to allege and 
prove an association responsibility before the judgment may be 
executed against the assets of the association. Therefore, to say 
that an unincorporated association can now be sued as an entity in 
Wisconsin is only to say that this is procedurally possible. 


The W.I.A.A. Case and the Requirement That Association 
Responsibility be Shown in Order to Reach Assets of the 
Association 


One other point to be considered is whether Teubert v. W.I.A.A., 
mentioned earlier,** makes it possible to get a judgment binding 
on the assets of an association without showing an association re- 
sponsibility. It is submitted that it does not and that, just as with 
the new statute, the change made by the W.I.A.A. case is exclusive- 
ly procedural. 

In the W.I.A.A. case the court held that for the purposes of an 
action based on a contract claim, the Association would be consid- 
ered an entity, even though it was unincorporated. It was proper 
for process to have been served upon an officer of the Association, 
and the Association could be sued in its common name. And the 
court added that the Association’s common fund “may be reached 
to respond in damages.”*' But whether an association responsibil- 
ity would have to be shown is not discussed. Arguably, the court 
meant to imply that all the plaintiff now need show in order to 
reach the common fund is a contract made by an agent who was 
acting within the purposes of the association.** 





unincorporated associations. For instance, unions, while they do not exist for 
profit, do exist to benefit their members economically. Therefore, it might be 
argued that one should be less reluctant to see unions sued in the same manner 
as partnerships than one would be to have civic music associations sued in that 


manner. 

“8 Wis.2d 373, 99 N.W.2d 100 (1959). 

* Id. at 377, 99 N.W.2d at 101. 

“In Fray v. Amalgamated Meat Cutters, Local 248, 9 Wis.2d 631, 637-39, 101 
N.W.2d 782, 786 (1960), the Wisconsin court said that, at least in very limited 
circumstances, a union member could sue a union. And the court added that 
the union’s common fund would be the limit of its liability. There is no dis- 
cussion of the association responsibility requirement. Again, perhaps there is 
an inference that an association responsibility would not have to be shown. 

In the Fray case and the W.I.A.A. case the court relied upon UMW v. Coro- 
nado Coal Co., 259 U.S. 344 (1922), and there is an implication in both opin- 
ions that the Coronado case is authority for allowing a plaintiff to get at the 
joint assets of an unincorporated association. But there was a showing of an 
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However, it is doubtful that the court meant to dispose of the 
association responsibility requirement without even discussing it. 
A more reasonable explanation of the court’s statement may be 
that there never has been a Wisconsin case which has discussed the 
problem of an association responsibility, and, therefore, the court 
has never set out the difference in the pattern of liability between 
an action against a member and an action against an association. 
Most likely, the court merely assumed that the common fund could 
not be reached unless an association responsibility were shown. 


Effect of the New Statute on Suits 
Against Members and Agents 


It seems safe to predict that the new Wisconsin statute for suing 
unincorporated associations will not be held an exclusive remedy. 
In other jurisdictions which have similar statutes, it usually has 
been held that these statutes supplement the common law reme- 
dies.** Thus, if a statute permits a suit against an association in 
its common name, it is also possible to sue a member of the associa- 
tion personally. And so, in Wisconsin, it is probable that the new 
statute will only provide another procedure for enforcing a claim 
against an association and will not prevent a plaintiff from suing 
either a member of the association or the agent who made the 
contract. 


SUGGESTIONS AND CONCLUSIONS 


This Comment has pointed out that there are three ways in which 
the hypothetical printer mentioned in the introduction could re- 
cover for the printing done for the civic music association: (1) he 
could sue some or all of the members of the association on the 
theory that they authorized or ratified the contract; (2) he could 
sue the agent who made the contract; and (3) he could sue the 
association under the new Wisconsin statute by serving an officer 
of the association, and a judgment would bind the assets of the 
association, if an association responsibility is shown. 





association responsibility in the Coronado case. Moreover, the Wisconsin court 
has previously said that the Coronado case merely established a rule of pro- 
cedure. See Hromek v. Gemeinde, 238 Wis. 204, 209, 298 N.W. 587, 589 (1941). 
Therefore, it would seem that the Coronado case would not support any im- 
plied change in the pattern of liability when an association is sued as an entity. 
“Perhaps the question arises, what effect do the statutes discussed have on 
the non-statutory rules permitting suits in these situations? The decided weight 
of authority is to the effect that these statutes are cumulative merely, and do 
not exclude a class suit if a class suit could be brought, nor do they exclude a 
suit against the members personally.” Brunson, Some Problems Presented by Un- 
incorporated Associations in Civil Procedure, 7 S.C.L.Q. 394, 407 (1954). 
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But why shouldn’t a party who has a claim against an association 
be forced to proceed against the association before he may sue a 
member? If an individual member is sued, he could, in turn, obtain 
contribution from other members who would have been liable to 
the printer, but he would have to suffer the inconvenience and 
cost of suing them for their pro rata shares.*° Wouldn't it be more 
equitable to force the printer to sue the music association in the 
first instance? The assets accumulated in the name of the associa- 
tion are for association purposes, and any judgment which could 
reach those assets would have to be based on a contract within the 
purposes of the association, because it would have been necessary 
to show an association responsibility in order to obtain the judg- 
ment. If the claim were paid out of the association assets, each 
member would forcibly be paying a pro rata share, because each 
owns a share of the joint property. If the member is sued individ- 
ually, as mentioned, he can seek contribution of a pro rata share 
from each member who would also have been liable. But why the 
individual member should have the burden of forcing the other 
members to pay their shares is far from clear.*t Of course, if the 
joint assets are insufficient to satisfy the judgment, then the plain- 
tiff should be allowed to proceed against the members personally 
for the remainder of his claim. The judgment against the joint 
property will probably be res judicata against any member, because 
the issue of his liability would already have been litigated.** This 
is so because there would not have been a judgment against the 
joint property unless an association responsibility were shown. And 
if an association responsibility were shown, it would have been 
established that all members were liable. Thus, the plaintiff could 
enforce the judgment against a member, or some members, simply 
by showing an insufficiency of joint property.® 

This suggestion that a party should be forced to sue the associa- 





See Connecticut Indem. Co. v. Prunty, 263 Wis. 27, 56 N.W.2d 540 (1953). 

“ Of course, it is possible for these associations to inco te in order to 
limit the liability of the members. But for members of unincorporated associ- 
ations, which deliberately or inadvertently do not incorporate, the risk of mem- 
bership is rather great. Perhaps if the risk were better known some people 
would be reluctant to join associations. 

®See RESTATEMENT, JUDGMENTS & Ty 81, 82 (1942). And see Hermansen v. 
Lake Geneva, 272 Wis. 293, 75 N.W.2d 439 (1956); Delta Fish & Fur Farms, 
Inc. v. Pierce, 203 Wis. 519, 234 N.W. 881 (1931). 

“As a matter of practice this might have undesirable consequences. In an ac- 
tion against an association, a court might be more willing to find authorization 
by all the members, than it would be to find authorization by one member if 
the action were against him personally. But if the action inst the association 
is first, then that determination of authorization will bly be binding in 
the second action. See note 62 supra. 
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tion, rather than a member of the association, should be qualified 
to the extent that, if an association responsibility cannot be shown, 
the plaintiff should be free to sue those members who authorized 
or ratified the contract.** Often, the member who will be liable 
in this situation is the party who made the contract for the associa- 
tion.** But some other members may have authorized or ratified 
the transaction, and if they have, they, too, may be sued, either 
individually or jointly. 


Jor P. SMITH 





“That is, if he cannot show an association msibility, then he has no 
claim to.the joint assets; but he may have a valid claim against some of the 
members. 

® For a suggestion that the member who made the contract ought to be liable, 
if at all, as a member and not as an agent for a nonexistent principal, see 
supra 448-51. 











Comment 


DISTINCTION BETWEEN ASSUMPTION OF RISK 
AND CONTRIBUTORY NEGLIGENCE IN WISCONSIN 


INTRODUCTION 


At common law an injured plaintiff was barred from recovering 
damages against a negligent defendant when plaintiff was either 
contributorily negligent or could be found to have assumed the 
risk. It was therefore usually unnecessary to distinguish clearly 
between the two doctrines. However, in Wisconsin, legislation such 
as the comparative negligence statute and safe-place statute has 
either eliminated or limited the scope of one of these defenses while 
leaving the other in full operation. The result is that substantial 
interests are often dependent upon making a valid distinction be- 
tween the two doctrines. 

In many cases the distinction between contributory negligence 
and assumption of risk is clear. However, in cases where plaintiff 
knew of defendant’s negligence and yet conducted himself in such 
a manner as to precipitate his injuries there is a danger of confu- 
sion. The Wisconsin court has analyzed this type of case either from 
the point of view of assumption of risk or contributory negligence. 
When the analysis of assumption of risk has been used, the court 
has required a “consensual relationship” and a voluntary acquies- 
cence by plaintiff to defendant’s negligence. The analysis of con- 
tributory negligence applies the test of whether a reasonable man, 
having knowledge of the danger created by the defendant would, 
under the circumstances, encounter the danger.* 

The tests are manifestly similar. However, since important rights 
depend upon distinguishing between the two, it is imperative that 
there be clear and meaningful distinctions. This Comment shall 
discuss the importance of distinguishing between assumption of 
risk and contributory negligence; the differences suggested by the 
tests and the importance and meaning of “consensual relationship’; 
and finally, the policy considerations underlying the distinction. 





*Schiro v. Oriental Realty Co., 272 Wis. 537, 76 N.W.2d 355 (1956). 
* Switzer v. Weiner, 230 Wis. 599, 284 N.W. 509 (1939). 
* Paepcke v. Sears Roebuck & Co., 263 Wis. 290, 57 N.W.2d 352 (1953). 
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THE IMPORTANCE OF THE DISTINCTION BETWEEN 
ASSUMPTION OF RISK AND CONTRIBUTORY NEGLIGENCE 


Comparative Negligence Statute 


The comparative negligence statute* provides that contributory 
negligence is not a complete bar to a plaintiff's recovery; rather, the 
negligence of the plaintiff and defendant are judged on a scale of 
100 percent. So long as plaintiff's negligence neither equals nor 
exceeds that of the defendant, he may recover to the extent of the 
defendant's negligence. For instance, if defendant were 70 percent 
negligent and plaintiff 30 percent negligent, plaintiff would be 
able to recover 70 percent of the total damages. If plaintiff assumes 
the risk, however, the comparative negligence statute does not apply 
and plaintiff is completely barred from recovery.® So, in the normal 
negligence case, the plaintiff's contributory negligence is only a 
partial bar to his recovery while assumption of risk is a complete 
bar. 


Gross Negligence 


Prior to the enactment of the comparative negligence statute a 
plaintiff who was contributorily negligent could recover against a 
defendant who was grossly negligent, since the types of negligence 
were different in kind rather than merely degree.* Since the enact- 
ment of the comparative negligence statute, however, it is unclear 
whether the defendant who was grossly negligent may use the con- 
tributory negligence of the plaintiff as a partial defense.’ It is clear, 
on the other hand, that plaintiff may assume the risk of defendant's 
gross negligence and thus be completely barred from recovery. The 
willful and wanton nature of defendant’s conduct does not prevent 
plaintiff's acquiescence to it.* 





* Wis. Stat. § 331.045 (1957). 

5See concurring opinion of Fowler, J., in Scory v. LaFave, 251 Wis. 21, 33, 
254 N.W. 643, 648 (1934). 

* Tomasik v. Lanferman, 206 Wis. 94, 238 N.W. 857 (1931); Astin v. Chicago, 
M. & St. P. Ry., 143 Wis. 477, 128 N.W. 265 (1910). Also, since the passage of 
the comparative negligence statute the court has treated gross negligence as a 
distinct category based on the willful and wanton nature of defendant’s conduct. 
See Twist v. Aetna Cas. & Sur. Co., 275 Wis. 174, 81 N.W.2d 523 (1957); Ayala 
v. Farmers Mut. Auto. Ins. Co., 272 Wis. 629, 76 N.W.2d 563 (1956); Zent v. 
Yanny, 244 Wis. 342, 12 N.W.2d 45 (1943); Kuchenreuther v. Chicago, M., St. P. 
& P. R.R., 225 Wis. 613, 275 N.W. 457 (1937). See also Comment, 37 Marg. L. 
Rev. 334 (1954). 

"Note, 1939 Wis. L. Rev. 427. It was the opinion of the draftsman of the 
statute, however, that the act did abolish gross negligence. See Padway, Com- 
parative Negligence, 16 Marg. L. Rev. 3, 20 (1931). 

* Topel v. Correz, 273 Wis. 611, 79 N.W.2d 253 (1956); Erickson v. Pugh, 268 
Wis. 53, 66 N.W.2d 691 (1954); Watland v. Farmers Mut. Auto. Ins. Co., 261 Wis. 
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Workmen’s Compensation Statutes 


The Workmen’s Compensation legislation has for the most part 
stripped the employer of the defenses of contributory negligence 
and assumption of risk and makes him absolutely liable for injuries 
sustained by the employee arising out of and in the course of em- 
ployment.* The law, however, does have certain exceptions: (1) a 
farm laborer is not covered by the Act unless the farmer so elects; 
and, (2) the employees of a person who employs less than three 
people are not covered.’® In these cases the defenses of assumption 
of risk and contributory negligence, as modified by the comparative 
negligence law, are both available to an employer who is being 
sued by his employee.** 


Public Interest Statutes 


The court has held that the public interest in statutes governing 
adulterated food** and safe place** is such that express or implied 
assumption of risk is not a defense to their violation. However, the 
injured plaintiff's recovery may still be limited by the comparative 
negligence statute if he is found to be contributorily negligent.’ 

Pleadings 


Procedurally, assumption of risk is considered an affirmative de- 
fense which must be specifically pleaded in answer to the com- 
plaint.**5 The burden is on the defendant to prove the plaintiff's 





477, 53 N.W.2d 193 (1951); Gilbertson v. Gmeinder, 252 Wis. 210, 31 N.W.2d 160 
(1948); Schubring v. Weggen, 234 Wis. 517, 291 N.W. 788 (1940). The t bulk 
of gross negligence litigation deals with driving while under the influence of 
alcohol. 

* Wis. Stat. § 331.37 (1) — * Wis. Stat. §§ 102.03-.04 (1957). 

* Ibid. In Hillman v. Industrial Comm'n, 190 Wis. 196, 208 N.W. 928 (1926), 
the court —— that by taking out insurance the farmer may thereby elect 
to A may under the Workmen’s Compensation Act. 

Stat. § 331.37 (3) (1957). Haile v. Ellis, 5 Wis.2d 221, 92 N.W.2d 863 
(1958); Venden v. Meisel, 2 Wis.2d 253, 85 N.W.2d 766 (1957); Frei v. Frei, 263 
Wis. 430, 57 N.W.2d 731 (1953). When there are less than three employees, the 
employer may also use the defense that the injury was caused by a fe! servant. 
Metz v. Medford Fur Foods, Inc., 4 Wis.2d 96, 90 N.W.2d 106 (1957). For 
discussion of this case see Note, 1960 Wis. L. Rev. 337. See also Arndt Bros. 
Minkery v. Medford Fur Foods, Inc., 274 Wis. 627, 80 N.W.2d 776 Grey: 
McAleavy v. Lowe, 259 Wis. 463, 49 N "W2d 487 (1951); See also Kuhl Motor Co. 
v. Ford Motor Co., 270 Wis. 488, 71 N.W.2d 420 (1955). 

™ Menetti v. West Side Businessmen’s Ass'n, 246 Wis. 586, 18 N.W.2d 487 (1945); 
Bent v. Jonet, 213 Wis. 635, 252 N.W. 290, 126 A.L.R. 1245 (1934); Neitzke v. 
Kraft-Phenix Dairies, Inc., 214 Wis. 441, 253 N.W. 579 yA 

* Blong v. Ed. Schuster & Co., 274 Wis. 237, 79 N.W (1957); Powers v. 
Cherney Constr. Co., 223 Wis. 586, 270 N.W. 41 ng 

* Stanley v. Milwaukee Auto. Ins. Co., 274 Wis 79 N.W.2d 662 (1956); 
Sandley v. Pilsner, 269 Wis. 90, 68 N.W2d 808 — Catura v. Romanofsky, 
= ses). 66 N.W.2d 693 (1954); Wibbeler v. Reed, 265 Wis. 141, 60 N.W.2d 
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assumption of risk. Contributory negligence, on the other hand, 
though it is considered an affirmative defense which the defendant 
has the burden of proving,* need not be expressly pleaded.1* The 
jury is given an instruction and special verdict question on con- 
tributory negligence whenever there is credible evidence to sup- 
port it. 
DIFFERENCES BETWEEN ASSUMPTION OF RISK 
AND CONTRIBUTORY NEGLIGENCE 


Areas Where the Distinction is Clear 


The court has sometimes used the language of assumption of 
risk in cases where defendant owed only a limited duty to plaintiff. 
For example, in Haugen v. Wittkopf** the court said: “. . . the duty 
of the host is to use ordinary care not to increase the dangers to 
his guest inherent in the condition of the car or the skill or judg- 
ment of the host-driver. Such risks the guest assumes as a matter 
of law.” (Emphasis added.)*® The host owed the guest only a lim- 
ited duty analogous to that which a landowner owes to a licensee.*° 
Similarly, a limited duty is found in that owing by the landowner 
to a trespasser.** 

So long as defendant’s conduct is not such as to breach this lim- 
ited duty, plaintiff must assume the risk of this conduct. Although 
the property owner or host might be negligent as to another plain- 
tiff, in view of the limited duty he owes to the guest, licensee, or 
trespasser, the defendant cannot be negligent. 

Since this type of assumption of risk is concerned only with duty, 
it cannot be confused with contributory negligence. There are two 
reasons for this. First, because defendant owes only a limited duty, 
there is no question of negligence involved. Second, when defen- 





“ Zarling v. LaSalle Coca-Coca Bottling Co., 2 Wis2d 596, 87 N.W.2d 263 
1958). 
Ky ee v. Buggs, 231 Wis. 499, 286 N.W. 19 (1939); Harper v. Holcomb, 
146 Wis. 183, 130 W. 1128 (1911).. However for a con view see 3 Cat- 
LAGHAN, WISCONSIN PLEADING & PRACTICE § 21.28 (3d ed. 1954). 
® 242 Wis. 276, 7 N.W.2d 886 (1943). 
* Id. at 278, 7 N.W.2d at 887. See also Wheeler v. Rural Mut. Cas. Ins. Co., 
261 Wis. 528, 53 N.W.2d 190 (1952). 
*Stanley v. Milwaukee Auto. Ins. Co., 274 Wis. 226, 79 N.W.2d 662 (1956); 
Whirry v. Rural Mut. Cas. Ins. Co., 267 Wis. 302, 64 N.W.2d 841. (1954). In 
licensor-licensee in property cases the court has said that the licensee 
must take the land as he finds it. Brady v. Chi & N.W. sees sere yg 
62 N.W.2d 415 (1954). It is this degree of duty which has been carried over to 
host est cases 
e landowner only owes the trespasser the du “a9 not injuring him by 
willful and wanton conduct. Schiro v. Oriental Reali Realty * 78 Wis. 537, 7 
N.W.2d 355 (1956); Nalepinski v. Durner, 259 Wis. 583, oN N.W2d 601 (1951). 














464 WISCONSIN LAW REVIEW [Vol. 1960 


dant is under a limited duty, it is unnecessary that plaintiff have a 
knowledge and appreciation of the danger. He accepts these dangers 
as a matter of law.”? 

Contributory negligence cannot be confused with assumption of 
risk in cases where the plaintiff's negligence is independent of the 
defendant's negligent conduct. Whenever the plaintiff independent- 
ly contributes to his own injuries either by performing a negligent 
act or by omitting to perform an act which a reasonable and pru- 
dent man would perform, he is guilty of contributory negligence. 
For example, a pedestrian who crosses the street against the red 
light has performed a negligent act quite apart from the negligence 
of the driver who hit him. Likewise, an automobile guest who 
omits to maintain proper lookout may be guilty of contributory 
negligence in an action against his host since this omission was quite 
apart from the negligence of the host.?* In these cases it is unneces- 
sary to consider whether the defendant was negligent because the 
conduct of the plaintiff, standing by itself was unreasonable, and 
therefore he was contributorily negligent. 


Area Where the Distinction is Unclear 


In cases where the plaintiff knew of the danger created by the 
defendant's negligence and allowed himself to be injured, or active- 
ly contributed to his own injury, the court has used either the 
analysis of assumption of risk or contributory negligence. In these 
cases, in order to establish either of the defenses, it is necessary to 
find that defendant was negligent and that plaintiff knew of this 
negligence. It is in this area that there is a real problem in deter- 
mining which defense is to apply. 

In order to establish assumption of risk the court has required 
both a “consensual relationship”** and the traditional elements of: 
(1) hazard or danger inconsistent with the safety of the plaintiff, 
(2) knowledge and appreciation of the danger by the plaintiff, (3) 
acquiescence or a willingness to accept the danger.» When the 





= Haugen v. Wittkopf, 242 Wis. 276, 7 N.W.2d 886 (1943). 

* Vandenack v. Crosby, 275 Wis. 421, 82 N.W.2d 307 (1957). The guest is not 
required to keep as sharp a lookout as the driver, however. Le Mere v. Le Mere, 
6 3 19 94 N.W.2d 166 (1959); Cherney v. Simonis, 220 Wis. 339, 265 N.W. 
20 ‘ 

brane v. a 1 Wis.2d 531, 85 N.W.2d 364 (1957); Schiro v. Oriental 
Realty Co., 272 Wis. 587, 76 N.W.2d 355 (1956); Whirry v. Rural Mut. Cas. Ins. 
Co., 267 Wis. 302, 64 N.W.2d 841 as 

* Topel v. Correz, 273 Wis. 611, 79 N.W.2d 253 (1956); Muehlenbeck v. Fitchett, 
270 Wis. 373, 71 N.W.2d 293 (1955); Egan v. Wege, 260 Wis. 118, 50 N.W.2d 457 
(1951). Although stated in various ways, this is in essence the test of assumption 
of risk. See Prosser, Torts § 55 (2d ed. 1955). 
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court uses the analysis of contributory negligence, the test is whether 
a reasonable man, having knowledge of the danger created by the 
defendant's negligence would, under the circumstances, proceed in 
the face of the danger.** 

Three methods of distinction may be drawn from the wording of 
these tests. First, it has been said that assumption of risk requires 
that plaintiff have actual knowledge of defendant's negligence, 
while contributory negligence only requires that plaintiff have the 
knowledge of a reasonable man under the circumstances. The sug- 
gested distinction is between subjective and objective knowledge.*’ 
Second, the theory has been advanced that assumption of risk de- 
pends upon the consent (acquiescence or a willingness) of the plain- 
tiff to the danger, while contributory negligence depends upon the 
way he conducts himself after learning of the negligence.** Finally, 
it is suggested that assumption of risk is to be applied only to “con- 
sensual relationships,”*® while contributory negligence is to be ap- 
plied only to “nonconsensual relationships.” In order for there to 
be a valid doctrinal distinction between assumption of risk and 
contributory negligence it seems essential that at least one of these 
suggested differences allow meaningful distinctions to be drawn. 
It is the thesis of this Comment that only the requirement of a 
consensual relationship is meaningful in making this distinction. 


Knowledge 


Although Wisconsin does not seem to accept the distinction, 
some writers and jurisdictions have found that the distinction be- 





* This language is 0s gap ser from Paepcke v. Sears Roebuck & Co., 263 Wis. 
290, 57 N.W.2d 352 (1953). See also Wear v. Northern States Power Co., 262 Wis. 
9, 53 N.W.2d 777 (1952). 

™ See Prosser, Torts § 55 (2d ed. 1955) which recognizes the distinction be- 
tween subjective and objective knowledge: 

“The two [assumption of risk and contributory negligence] may coexist, or 
either may exist without the other. The difference is frequently one between 
risks which were in fact known to the plaintiff, or so obvious that he must 
be taken to have known them, and risks which he merely might have dis- 
covered by the exercise of ordinary care.” 
See also concurring opinion in Scory v. LaFave, 215 Wis. 21, 33, 254 N.W. 643, 
650 (1934); and Schlemmer v. Buffalo, R. & P. Ry., 205 US. 1, 12, 27 (1907). 

* See Scory v. LaFave, 215 Wis. 21, 33, 254 N.W. 643, 650 (1934) (concurring 
opinion); Olson v. Williams, 270 Wis. 57, 68, 70 N.W.2d 10, 16 (1954); Frei v. 
Frei, 263 Wis. 430, 434, 57 N.W.2d 731, 733 (1953); Switzer v. Weiner, 230 Wis. 
599, 603, 284 N.W. 509, 511 (1939). See also Prosser, ibid., which says: 

“In working out the distinction, the courts have arrived at the conclusion 

that assumption of risk is a matter of knowledge of the danger and intelli- 

ot acquiescence in it, while contributory negligence is a matter of some 
ult or departure from the standard of reasonable conduct. . . .” 

* Braun v. Jewett, 1 Wis.2d 531, 85 N.W.2d 364 (1957); Schiro v. Oriental 
Realty Co., 272 Wis. 537, 76 N.W.2d 355 (1956); Whirry v. Rural Mut. Cas. Ins. 
Co., 267 Wis. 302, 64 N.W.2d 841 (1954). 











466 WISCONSIN LAW REVIEW [Vol. 1960 


tween contributory negligence and assumption of risk is based 
upon a difference between subjective and objective knowledge.*° 
The argument is that in some cases the negligence of defendant is 
so great that plaintiff must have had actual knowledge of it, while 
in other cases defendant's negligence was only such that, although 
a reasonable man would have been aware of it, this particular plain- 
tiff need not have been aware of it. In essence the actual plaintiff 
and the reasonable man may have different degrees of knowledge. 

Although it is true that the particular plaintiff might not have 
known and appreciated the danger as would a reasonable man, 
such a distinction is not particularly helpful in distinguishing be- 
tween assumption of risk and contributory negligence. How is the 
trier of fact to distinguish between subjective and objective knowl- 
edge? Unless the plaintiff admits that he knew of and appreciated 
the risk, the only way for the jury to decide whether or not he did 
is to consider the facts of the case and credibility of witnesses. The 
jury cannot consider these circumstances from the plaintiff's subjec- 
tive point of view, but rather must view these circumstances objec- 
tively in retrospect. Viewing these circumstances retrospectively, 
it is unlikely that the jury would be able to distinguish between 
what the plaintiff actually knew and what he should have known. 
One court recognized this problem in Cincinnati, N. O. & T. P. Ry. 
v. Thompson: 


It may well be said that the notice of danger which a prudent 
plaintiff should have taken, and the knowledge of that dan 
which the actual plaintiff must have had, are things which 
shade into each other and are different in degree, but not in 
kind. Indeed, the jury will have practical difficulty in distin- 
guishing between that danger which was merely so apparent 
that every reasonably prudent man would observe it, and that 
danger which was so obvious that the plaintiff could not help 
but know it; yet the knowledge which the plaintiff should have 
had and the actual knowledge to be imputed to him are distinct 
—at least in theory—and the authoritative cases cited on the 
opinion must be accepted as establishing this distinction." 
Since the distinction is virtually impossible to make, it is of no 
value as a method of distinguishing between assumption of risk 


and contributory negligence. Therefore, the better view seems to 
be the one taken by the Wisconsin court in recent cases such as 





* See note 27 supra. 
™ 236 Fed. 1, 16 (6th Cir. 1916). 
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Steffes v. Farmers Mut. Auto. Ins. Co.*? and Topel v. Correz.** The 
view of these cases is that plaintiff may assume the risk when it is 
found that he either knew or reasonably should have known of 
defendant’s negligence. It is therefore unnecessary to distinguish 
between subjective and objective knowledge, since they merge to- 
gether. 


Consent and Conduct 


A second distinction suggested by the tests of assumption of risk 
and contributory negligence is that the former is based on “con- 
sent” while the latter is based on “conduct.”** Indeed, the court 
has often used these terms in describing assumption of risk and 
contributory negligence. In using the word “consent” the court is 
expressing in a short-hand way the element of assumption of risk 
which requires plaintiff either to acquiesce or to willingly accept 
the danger created by the defendant. The implication of the word 
is that “consent” may be found when the plaintiff either passively 
or affirmatively agrees to accept the danger. The implication of the 
word “conduct,” on the other hand, is that the plaintiff actively 
participated in causing his injuries either by doing an unreason- 
able act or omitting to do an act which he reasonably should have 
done. 

The recent case of Haile v. Ellis** drew the distinction between 
consent and conduct along these lines: 


Voluntary assumption of risk is the mere passive subjection by 
the plaintiff of himself to a risk of injury inherent in known 
defective conditions. Contributory negligence is an act or omis- 
sion on the plaintiff's part tending to a reasonable probability 
to add new dangers to his situation, not necessarily incident 
to the known defective conditions, and bringing upon himself 
a harm not solely caused by them but created in part at 
least by his own misconduct.** 


The cases, however, do not seem to support this distinction. In 





* 7 Wis.2d 321, 329, 96 N.W.2d 501, 506 (1959). The court said: 
“[D]uty to protest or object does not arise until the guest, under all the 
circumstances existing at the time in question, has had a reasonable time 
= opportunity to ascertain or know of the improper conduct of the 

wer. ...” 

* 273 Wis. 611, 613, 79 N.W.2d 253, 255 (1956). The court said: 
“[B]efore the assumption [of risk] attaches to him the guest must have 
known or should have known the risk which it is claimed he has assumed.” 

“See note 28 supra. 

“5 Wis2d 221, 92 N.W.2d 863 (8). 

“Id. at 227, 92 N.W2d at 866. 


a rh is quoted from Bohlen, Con- 
tributory Negligence, 21 Harv. L. Rev. 233, (1908). 
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the Haile case, for instance, it was found that plaintiff, a farm 
laborer, might assume the risk of manually clearing the rollers of a 
machine which operated defectively due to the negligence of the 
defendant. Also, an automobile guest is guilty of assuming the risk 
in entering the car of a driver he knows to be intoxicated*’ or 
otherwise disabled.** In all these cases the injured plaintiff did not 
merely passively subject himself to defendant’s negligence, but 
rather performed an act or conducted himself in such a way that 
he could be found to have assumed the risk. The consent which is 
required for assumption of risk was found in the plaintiff's conduct. 

Conversely, there have been cases where the court has found con- 
tributory negligence when the conduct of the plaintiff could legit- 
imately be labeled “passive subjection.” In Western Cas. & Ins. 
Co. v. Dairyland Mut. Ins. Co.** the guest in an automobile stalled 
on the wrong side of the road sat and watched the defendant's car 
approaching for approximately one minute without removing him- 
self to safety. Although the court found plaintiff guilty of contrib- 
utory negligence, it would not find assumption of risk. 

It is submitted that it is impossible to distinguish between as- 
sumption of risk and contributory negligence by use of the terms 
“consent” and “conduct.” The cases do not differentiate between 
these defenses by applying “consent” and “conduct” according to 
their commonly understood meanings. Rather, it is suggested that 
these terms are merely labels which the court attaches after decid- 
ing whether assumption of risk or contributory negligence is to 


apply. 
Consensual Relationship 


Although there are a number of Wisconsin cases which cast doubt 
on the proposition,*° the key to distinguishing between assumption 





* Erickson v. Pugh, 268 Wis. 53, 66 N.W.2d 691 (1954); Gilbertson v. Gmeinder, 
252 Wis. 210, 31 N.W.2d 160 (1948); Koepke v. Miller, 241 Wis. 501, 6 N.W.2d 
670 (1942); Schubring v. Weggen, 234 Wis. 517, 291 N.W. 788 (1940). 

* In Storlie v. Hartford Acc. & Indem. Co., 251 Wis. 340, 28 N.W.2d 920 (1947), 
the court said in dictum that the guest in an automobile may assume the risk of 
the host’s negligence which results from the fact that the host had a tiring and 
trying day of which the guest knew. This dictum was reaffirmed in Chistensen 
v. Tollison, 7 Wis.2d 216, 96 N.W.2d 330 (1959). 

* 273 Wis. 349, 77 N.W.2d 599 (1956). 

“If the analysis is correct that assumption of risk applies to consensual rela- 
tionships while contributory aepipnee applies to nonconsensual relationships, 
the language and implications of a number of cases must be discounted as bein 
too broad. For example, in Rudolph v. Ketter, 233 Wis. 329, 289 N.W. 674 
(1940), the jury found the automobile guests to be contributorily negligent. The 
court did not find that it was improper to use contributory negligence in this 
situation, but rather said that there was insufficient evidence to support the jury 
finding. The court supported this finding with language taken an assump- 
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of risk and contributory negligence seems to lie in the requirement 
that there be a consensual relationship between the litigants in 
order for assumption of risk to apply. It is submitted that notwith- 
standing these few cases, assumption of risk is the proper defense 
when there is a consensual relationship, and contributory negli- 
gence is the proper one when this relationship does not exist. So 
long as it is possible to define clearly what constitutes a “consensual 
relationship,” this analysis allows a meaninguful distinction to be 
made between assumption of risk and contributory negligence. 

Although the court has not thoroughly defined “consensual rela- 
tionship,” both historical evidence and the court’s attitude in recent 
cases give clear indications of how far the court will go in finding 
these relationships. On the basis of this evidence it appears that a 
“consensual relationship” is found, and therefore assumption of 
risk is applied only in employer-employee or host-guest cases where 
the association between the litigants is sufficiently close that the 
plaintiff could protest effectively.‘ The doctrine of contributory 
negligence is applied in all other cases. 

Historical evidence supporting this view may be found in the 
development of the assumption of risk doctrine. As it originated, 
assumption of risk required a contractual relationship such as that 
which existed between master and servant. Because of this formal 
relationship, it was a simple matter to find that the employee as- 
sumed the risks of the hazards incident to the contract.*? Soon 
after the enactment of the comparative negligence statute the court 
extended assumption of risk to cases involving host-guest relation- 
ships.** Although these relationships are not contractual, the court 





tion of risk case and said that this language applied equally on the question of 
contributory negligence. 

In Frei v. Frei, 263 Wis. 430, 57 N.W.2d 731 (1953), there was clearly a con- 
sensual relationship between a farmer and a farm laborer. The court, however, 
said that it was unnecessary to decide whether he assumed the risk or was con- 
tributorily negligent in putting his hand too close to a dangerous machine. 

In Olson v. Williams, 270 Wis. 57, 70 N.W.2d 10 (1955), the court implied 
that in a host-guest situation assumption of risk may apply when the guest was 
not negligent in accepting the risk, while contributory negligence might apply 
when he was unreasonable in accepting the risk. 

“ In Schiro v. Oriental Realty Co., 272 Wis. 537, 548, 76 N.W.2d 355, 360 (1956) 
the court said: 

“Wisconsin has limited the application of the defense of assumption of risk 
to situations where there is a consensual relationship between the defendant 
and plaintiff such as host and guest, or master and servant.” 

“ Whirry v. Rural Mut. Cas. Ins. Co., 267 Wis. 302, 305, 64 N.W.2d 841, 843 
(1954). Knauer v. Joseph Schlitz Brewing Co., 159 Wis. 7, 149 N.W. 494 (1914). 
James, Assumption of Risk, 61 YALE L. J. 141, 154 (1952). 

“ The leading cases are Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 
252 N.W. 721 (1934); Scory v. LaFave, 215 Wis. 21, 254 N.W. 643 (1934). For 
discussion see Campbell, Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180. 
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apparently concluded that they were sufficiently analogous to em- 
ployer-employee cases to warrant extending the assumption of risk 
doctrine to cover them. Thus, quite clearly, employer-employee 
and host-guest cases are historically subject to the defense of assump- 
tion of risk. 

Since extending the doctrine to host-guest situations, however, 
the court has apparently refused to extend it further. Recently, this 
disinclination to extend the doctrine was implied in Schiro v. 
Oriental Realty Co.* In this case defendant maintained a defective 
retaining wall between his property and the property of the plain- 
tiff. As a result of this defect there was a declivity on the land of 
the plaintiff into which plaintiff stumbled and was injured. The 
defect in defendant’s wall and the resulting dangerous condition 
were well known to both parties. The trial court submitted special 
verdict questions asking whether plaintiff had assumed the risk of 
defendant’s negligence. On appeal the supreme court found that 
assumption of risk was inapplicable since there was no consensual 
relationship, and that the trial court should have submitted a ques- 
tion concerning the contributory negligence of the plaintiff. The 
question then would probably be whether the plaintiff, as a reason- 
able and prudent man, having knowledge of the danger created by 
the defendant, should have walked along the wall in the manner 
in which the plaintiff did. 

This case may be contrasted with Haile v. Ellis*® where there 
was clearly the consensual relationship of employer-employee. Plain- 
tiff was a farm laborer whose hand was severely mangled by the 
rollers of a corn picker when he attempted to unclog the machine 
without first turning off the power. The negligence of the defendant 
employer was alleged to be in failing to repair a defect in the ma- 
chine which impaired the proper operation of the rollers. This de- 
fect was known to both plaintiff and defendant. The court said 
that if it was necessary for the power to be left on the machine 
during the clearing operation, the plaintiff assumed the risk of the 
dangers inherent in this operation. 

With the exception of the fact that there was clearly a consensual 
relationship in Haile, the cases are alike in almost all essentials. In 
both cases plaintiff had knowledge of defendant’s negligence. Fur- 
ther, once they had knowledge of the danger, both plaintiffs did 
some act which precipitated their injuries. Mrs. Schiro walked 





“272 Wis. 537, 76 N.W.2d 355 (1956). The narrow holding of this case was 
that the court refused to extend assumption of risk to nuisance cases. 
“5 Wis.2d 221, 92 N.W.2d 863 (1958). 
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without paying attention to where she was going, and Gerald 
Haile put his hand into the defective machine. Since the Schiro 
and Haile cases are so similar on their facts, the court’s refusal to 
apply assumption of risk to the former seems to reflect a reluctance 
to extend assumption of risk beyond its present bounds. 

As the foregoing discussion indicates, consensual relationship is 
a necessary prerequisite to finding assumption of risk. However, 
the existence of a consensual relationship does not preclude the 
possibility that the plaintiff may be found contributorily negligent. 
He may be contributorily negligent if his conduct is independently 
negligent. To repeat an earlier example, the guest in an automo- 
bile may be contributorily negligent in failing to maintain proper 
lookout. In this case the consensual relationship and the conduct 
of the host are both immaterial, since the conduct of the guest is 
in and of itself unreasonable. 

Justification for Limiting Assumption of Risk to Employer-Em- 
ployee and Host-Guest Situations. The defense of assumption of 
risk is apparently limited to employer-employee and host-guest cases 
because of public policy considerations. The reason it is so re- 
stricted is because it would generally be “difficult in other negli- 
gence cases to locate any basis for finding full and free consent.”* 

This limitation seems to make sense. In traditional consensual 
relationship cases the plaintiff's consent can easily be shown since 
the plaintiff is in such a relationship with the negligent employer 
or host that he could protest the defendant’s negligence, or, if he 
so desired, terminate the relationship. So long as the plaintiff had 
occasion and opportunity*’ either to protest or terminate the rela- 
tionship, his failure to do so would indicate that he fully and free- 
ly consented to the negligence. 

The plaintiff's ability either to lodge an effective protest or 
conveniently to terminate the relationship in situations less inti- 
mate than this may be illusory. For instance, in Paepcke v. Sears 
Roebuck & Co.,‘* plaintiff was injured when she fell on defendant's 
parking lot, which defendant had negligently allowed to remain 





“ Campbell, or note 43, at 190. The court, in Schiro v. Oriental Realty Co., 
272 Wis. 537, 548, 76 N.W.2d 355, 359 (1956), seems to approach the same view 
as does Professor Campbell. The court in discussing assumption of risk in 
nuisance cases says: “Such a person ‘does not assume the risk since he is not free; 
the risk is being forced upon him by the defendant’s unlawful conduct.’” The 
included language was quoted from Seavey, Nuisance: Contributory Negligence 
and Other Mysteries, 65 Harv. L. Rev. 984, 994-95 (1952). 

“ Peterson v. Magnus, 272 Wis. 461, 76 N.W.2d 289 (1956); Olson v. Williams, 
270 Wis. 57, 70 N.W.2d 10 (1955). 
* 263 Wis. 290, 57 N.W.2d 352 (1953). 
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icy. Plaintiff walked across the parking lot knowing it was icy and 
unlighted. But how can it be said that she fully and freely con- 
sented to the risk? To whom could plaintiff complain? Defendant 
had confronted her with a hazard, and left plaintiff with the 
alternative of either crossing the lot or walking another route. 
The mere fact that plaintiff chose to encounter the danger did not 
mean that she had fully and freely consented to the negligence 
which created it. Plaintiff was not in such a close relationsihp with 
defendant that she could effectively protest, so it is very difficult to 
determine whether or not she fully and freely consented to the 
negligence. 

The Schiro*® case is similar to Paepcke, but here plaintiff, a 
neighboring landowner, had complained to defendant about the 
defective retaining wall. Once having lodged her ineffective com- 
plaint, had done all she could be reasonably expected to do to halt 
defendant's negligent conduct. It could hardly be said that plaintiff 
had fully and freely consented to defendant’s negligence simply 
because she could not make defendant stop this conduct. 

It would be harsh to apply the assumption of risk doctrine 
to cases such as Paepcke and Schiro where plaintiff was not in a 
position to effectively protest defendant's negligence. It would 
absolutely prevent his recovery of damages for accepting the dan- 
gerous condition created by defendant without considering whether 
plaintiff was in a position to either halt or prevent the negligence. 
The court seems to be following the more equitable policy of limit- 
ing assumption of risk to employer-employee and host-guest situa- 
tions when the plaintiff is in such a relationship with the defend- 
ant that he could protest. His failure to protest in these cases more 
clearly shows that the plaintiff consents to accepting the negli- 
gence. 

When the litigants are not in a consensual relationship, even 
though the defense of assumption of risk is taken away, the defend- 
ant still has the benefit of the contributory negligence doctrine. 
The plaintiff would be contributorily negligent if he did not act as 
a reasonable and prudent man in accepting the known risk created 
by the defendant. The plaintiff's contributory negligence would be 
weighed against the defendant's negligence under the comparative 
negligence statute. 

In order to determine the extent of the plaintiff's contributory 
negligence, it would be necessary to take into consideration all the 
circumstances surrounding the accident. Some of these might be, 





“ See note 44 supra. 
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the seriousness of the danger posed by the defendant, the amount 
of precaution which the plaintiff took in entering this dangerous 
situation, the circumstances which prompted the plaintiff to en- 
counter the danger, and the alternative courses of action which 
were available to the plaintiff. By using these, and probably other 
considerations, the jury will have a good basis for comparing the 
negligence of the plaintiff with that of the defendant. 


Po.icy CONSIDERATIONS 


Assumption of Risk is Not Based 
on the Plaintiff's Unreasonable Conduct 


The plaintiff who stands in a consensual relationship with the 
defendant will be barred from recovery when he knowingly accepts 
a risk created by the defendant. Unlike the contributory negli- 
gence doctrine where it is important to consider whether the plain- 
tiff was reasonable in accepting the risk, it is immaterial with as- 
sumption of risk that the risk is no greater than a reasonable and 
prudent man would encounter under the circumstances.*° 

The plaintiff is barred from recovery because of public policy 
considerations. The policy is that the court will not allow a plain- 
tiff to consent to a defendant’s negligence on the one hand, then 
sue for damages caused by the negligence. The court clearly recog- 
nizes this in the case of Haines v. Duffy: 


However, it may suit the pleasure of both the host and guest 
to drive at a high rate of speed. Where this results with the 
acquiescence of the guest, the guest is not permitted to recover 
from the host. This is not because the guest is, strictly speak- 
ing, guilty of contributory negligence, or any negligence, but 
rather because the guest has acquiesced in the conduct of the 
host, and it would be against reason and justice to permit a re- 
covery against the host under such circumstances. (Emphasis 
added.)*? 


Although it is not important whether the plaintiff acted reason- 
ably or unreasonably in suits against the person with whom he 
was in a consensual relationship, it may be important when the 
plaintiff is suing a third party whose negligence also caused his 
injuries. This situation most often arises in automobile accident 
cases where the negligence of both the host and the third party 
caused the guest’s injuries. If the guest were found to have assumed 





* Veverka v. Metropolitan Cas. Ins. Co., 2 Wis.2d 8, 85 N.W.2d 782 (1957); 
me Ay LaFave, 215 Wis. 21, 254 N.W. 648 — 

_ Wis. 193, 196, 240 N.W. 152, 153 (1931). This is cited with 
approval in Switzer v. Weiner, 230 Wis. 599, 602-3, 284 N.W. 509, 511 (1939). 
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the risk of the host’s negligence, the host would, of course, escape 
liability. But against the third party it would be important to 
determine whether the guest was unreasonable in accepting the 
host’s negligence in order to decide whether the guest was contri- 
butorily negligent as to the third party.*? The mere fact that the 
guest was driving with a negligent host does not mean that the 
guest was contributorily negligent as a matter of law, rather it 
must be proved that the guest was unreasonable in driving with his 
host.5* Making this determination would, of course, require con- 
sideration of a number of circumstances surrounding the accident. 


Does the Assumption of Risk Doctrine Work Unfair Results? 


There seems to be a great burden on the plaintiff in a consensual 
relationship to expect him to protest any reasonably obvious negli- 
gent conduct of the defendant. The plaintiff is held to an absolute 
responsibility to protest the defendant’s negligence, even though 
he might have been reasonable in accepting it. Not only is the plain- 
tiff held to absolute responsibility, but the penalty for his failure to 
live up to this standard is severe, for he is completely barred from 
recovery rather than having the advantages of the comparative 
negligence statute. 

It might therefore be asked whether the operation of the as- 
sumption of risk doctrine imposes an unfair and unrealistic burden 
on the plaintiff while allowing the defendant to escape liability for 
his own negligence too easily. It would certainly seem to be an un- 
sound policy to allow a negligent party to escape his responsibility 
at the expense of a relatively innocent party. 

There are numerous cases where the guests’s assumption of risk 
has seemed, if not completely reasonable, only slightly unreason- 
able. For instance, in Scory v. LaFave** host negligently parked his 
car on the wrong side of the road. Plaintiff guest was injured by 
another car as she entered host’s automobile. The guest’s assump- 
tion of risk was found in her crossing the street to enter the car. 
Another case where plaintiff was perhaps reasonable in assuming 
the risk was Veverka v. Metropolitan Cas. Ins. Co.*> In this case 
a group of motorcyclists molested and threatened the host and 
guest. When ever the host’s car stopped at a red light, they received 





See note 50 supra. 

® McCaffrey v. Minneapolis, St. P. & S. St. M. Ry., 222 Wis. 311, 267 N.W. $26 
(1936); Reiter v. Grober, 173 Wis. 493, 181 N.W. 739 (1921); RESTATEMENT, 
Torts §§ 491, 495 (1934). The rule is that negligence will not be imputed to 
the passenger unless there is a joint venture. 

“215 Wis. 21, 254 N.W. 643 (1934). 

™ 2 Wis.2d 8, 85 N.W.2d 782 (1957). 
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this sort of abuse. Finally, in order to escape the motorcyclists the 
host drove at an excessive rate of speed and had an accident which 
caused the guest’s injuries. 

In the Scory case the defendant’s negligence was so slight that 
the plaintiff might not be expected to protest. In the Veverka case, 
on the other hand, the host’s negligence was rather serious, but 
the circumstances surrounding the negligence perhaps made it 
reasonable for the guest not to protest. Certainly in neither one 
of these cases is the plaintiff seriously unreasonable in accepting 
the negligence of the host, and yet the guests were barred from 
recovery because they had fully and freely assumed the risk. 

As assumption of risk is presently applied, it requires the guest 
to become a “back-seat driver.” The host and guest are treated 
as equal participants in the negligence and thus being equal partic- 
ipants, the guest is not allowed to recover damages against the host. 

However, to find that the guest fully and freely consents to the 
host’s negligence in cases such as these, seems to overlook the real- 
ities of the host-guest relationship. The guest in an automobile 
will generally not be a “back-seat driver” and protest the host's 
negligence until it becomes sufficiently serious that, under the cir- 
cumstances, the guest feels obliged and compelled to protest. This 
does not mean the guest wholeheartedly agrees with the host’s negli- 
gence up to this point; rather it may mean that the guest did not 
consider it his position to protest. The guest did not consider it 
necessary to step out of his role as a passenger and become a “back- 
seat driver.” Although it could be argued that it is sound public 
policy to demand such a high standard of the guest, the fact re- 
mains that it is unrealistic. Also, such a doctrine as this allows the 
host who is, after all, the primarily and actively negligent party, 
and who is in the better position to control his negligence, to 
escape liability. It might be questioned whether this represents 
sound policy. 

In other situations, sfich as those involving the selling of adulter- 
ated foods and the safe place statute, the court has said that the 
public interest in having these complied with is such that-an injured 
plaintiff may not be allowed to expressly or impliedly assume the 
risk of the defendant's negligence. The court’s continued appli- 
cation of assumption of risk in consensual relationship cases, in 
spite of the comparative negligence statute, therefore seems to 
imply that the court has not found a comparable public interest in 





* See. especially Metz v. Medford Fur Foods, Inc., 4 Wis.2d 96, 90 N.W.2d 106 
(1958). 
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carrying out the policy of the latter statute. It must be admitted 
that the public interest in the former situations is more obvious 
since these statutes were designed to insure the public safety. How- 
ever, it could be argued that the comparative negligence statute 
states a public policy in favor of determining the liability of the 
parties to a negligence action in accordance with their respective 
culpability. Inasmuch as the assumption of risk doctrine is con- 
cerned with the fact that the plaintiff was in a consensual relation- 
ship with the defendant rather than being concerned with his culp- 
ability, it might be said that it defeats the purpose of this expressed 
public policy. 

The comparative negligence statute could easily be applied to 
these cases involving consensual relationships in just the same way 
it is applied when this relationship does not exist. The extent of 
the plaintiff's contributory negligence would be determined by con- 
sidering the reasonableness of his acquiescence in view of the cir- 
cumstances surrounding the relationship and the negligence. Weigh- 
ing these considerations against the negligence of the defendant, 
the trier of fact could then apportion the responsibility. 


CONCLUSION 


An analysis of the cases shows that such standards as subjective- 
objective knowledge and consent-conduct do not really help in dis- 
tinguishing between assumption of risk and contributory negli- 
gence. Rather, it seems that the court will apply assumption of 
risk when there is a consensual relationship between the litigants, 
and contributory negligence when this relationship does not exist. 
This allows clear distinctions to be drawn between the two defenses. 

The court has been careful in restricting a finding of consensual 
relationship to situations in which the plaintiff is in a position to 
protest effectively the known negligence of the defendant. In prac- 
tice this consideration has apparently limited assumption of risk 
to employer-employee or host-guest situations since the plaintiff's 
acquiescence may be more easily determined here. 

In less intimate situations the court will apply the comparative 
negligence statute. The degree of responsibility which the plaintiff 
would bear would depend upon how unreasonable he was in pro- 
ceeding in the face of the defendant’s known negligence. This 
allows the trier of fact to take account of all the circumstances sur- 
rounding the injury, while these circumstances are not considered 
in assumption of risk actions. 

The underlying policy of the assumption of risk doctrine is to 
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hold the plaintiff absolutely responsible for his acquiescence to the 
defendant’s negligence, since he is in a position where he could 
protest to the defendant. Contributory negligence, on the other 
hand, applies to situations where the plaintiff is not in a position 
effectively to protest the defendant’s conduct. Since he is unable 
to protest, he is only held to the standard of a reasonable man. 

It might be questioned whether the assumption of risk doctrine 
to a degree defeats the public policy expressed in the comparative 
negligence statute. However, inasmuch as the legislature has al- 
lowed the court’s interpretation of as vital a statute as this to stand 
since 1934, it would seem that the legislature has given tacit ap- 
proval to this interpretation. It would certainly seem beyond the 
power of the court to change its interpretation. Thus, if assump- 
tion of risk is to be eliminated, and the comparative negligence 
law extended to cover consensual relationships, it would fall upon 
the legislature to make such a change. It is suggested that such a 
change merits serious consideration. 


Davin K. HARBINSON 











Comment 
CONTRIBUTION AMONG JOINT TORTFEASORS 
INTRODUCTION 


Contribution is the distribution or spreading of a loss between 
two (or several) parties who are jointly liable for having committed 
a tort against a third party.’ 

At the time of its earliest application it was a common law right 
based upon principles of equity. Its objective was to spread the 
loss among all parties responsible for the damage, thereby prevent- 
ing unjust enrichment of one tortfeasor at the expense of another.? 
Although the doctrine is not founded upon express contract, some 
courts have indicated that its basis is an implied contract growing 
out of the relationship of the parties.» The Wisconsin court has 
observed that “when parties stand in equal right the law requires 
equality, and one party should not be obliged to bear the whole 
of a common burden.”* 

The purpose of this Comment is to trace the development of the 
doctrine of contribution from its inception to the present day. Spe- 
cial attention will be given to an examination of the defenses to 
contribution and the fringe or questionable areas of the doctrine’s 
application. In this way the objective of presenting a clear and 
concise understanding of the doctrine, as it exists in Wisconsin 
today, will be highlighted. 


DEVELOPMENT OF THE DOCTRINE OF CONTRIBUTION 
English Development 


One of the earliest English cases dealing with contribution was 
Everet v. Williams, often referred to as the Highwaymen’s Case.* 
Both of the litigants were highwaymen. One sued the other for an 
account of the plunder of their joint venture. The case was quickly 
disposed of by the court: contribution was denied, the barristers 





1 Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926); Frankfort Gen. Ins. Co. 
v. Milwaukee Elec. Ry. & “ae Co., 169 Wis. 533, 173 N.W. 307 (1919); Estate 
of Koch, 148 Wis. 348. 134 N.W. 663 (1912). 

*State Farm Mut. Auto. Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 59 
N.W.2d 425 (1953); Estate of Koch, 148 Wis. 548, 134 N.W. 663 (1912). 

* Estate of Koch, 148 Wis. 548, 134 N.W. 663 (1912). 

*Farmers Mut. Auto. Ins. Co. v. Milwaukee Auto. Ins. Co., 8 Wis.2d 512, 515, 
99 N.W.2d 746, 748 (1959). 

* Everet v. Williams, (Ex. 1725), as reported in 9 L. Q. Rev. 1893. 
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were fined for contempt, and the litigants were summarily hanged. 
The one significant point to be gleaned from the case is that con- 
tribution is truly an equitable doctrine. 

In 1797, the English court decided the landmark case of Merry- 
weather v. Nixan.* In this case both defendants were wilful wrong- 
doers. One of the two had been levied upon and had subsequently 
paid the whole judgment. After payment he sought contribution 
from the other wrongdoer on the basis of money paid to the use of 
the second wrongdoer. The court held that contribution could not 
be had between joint tortfeasors.’ 

Later cases began to distinguish Merryweather.*® In 1894, the 
question was again squarely presented to the English court in 
Palmer v. Wick & Pultneytown Steam Shipping Co.* The tort- 
feasors in this case were not wilful wrongdoers, they were merely 
negligent. One tortfeasor had negligently furnished defective equip- 
ment to the decedent; the other was negligent in the use of the 
equipment. After a full consideration of prior cases, contribution 
was granted to the tortfeasor who had paid the judgment. Merry- 
weather was distinguished on the basis that its rule did not apply 
to negligent wrongdoers, but only to intentional wrongdoers.?° 

Palmer set the pattern for all subsequent English cases. In 1935, 
the Merryweather rule was completely abolished by passage of the 
Law Reform Act. This Act provided that a tortfeasor could recover 
contribution from any other tortfeasor who is (or would be if 
sued) liable for the same damages as a joint tortfeasor." 


Development in the United States 


In cases of intentional tort, contribution has been uniformly 
denied in this country. In cases of negligent tort there has been a 
conflict, the majority being of the opinion that contribution should 
not be allowed in the absence of statutory authorization.” 


Despite the rather strict view of the majority, there has been a 





*§ T. R. 186, 101 Eng. Rep. 1337 (K.B. 1797). 


" Ibid. 

* Adamson v. Jarvis, 4 Bing. 66, 130 Eng. Rep. 693 (C.P. 1827), provided an 
exception in the case of an auctioneer who had innocently sold trey a | 
to another; Betts y. Gibbins, 2 AD. & E. 57, 111 Eng. Rep. 22 (K.B. 1834) hel 


that the Merryweather rule did not apply because the act of the pon epee | 
contribution was not clearly illegal. For a good discussion of the ear cases 
see Prosser, TORTS § 46 (2d ed. 1955). 

* [1894] A. C. 318. 

* Ibid. 

™ 25 & 26 Geo. 5, c. 30, § 6(1)(c) (1985). 

“For example, see Peck v. Ellis, 2 Johns Ch. R. 131 (N.Y. 1816); Hunt v. 
Lane, 9 Ind. J48 (1857). 
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trend toward a more liberal view. Today twenty states have statutes 
allowing contribution in negligence cases. Seven other states have 
interpreted Merryweather as applying only to intentional torts. The 
remaining states deny contribution by applying the Merryweather 
rule to both intentional and negligent tortfeasors.'* 

At present efforts are being made to expand the Uniform Contri- 
bution Among Joint Tortfeasors Act.* Several states have adopted 
this Act and the trend seems to be towards further adoption.’® 


Development in Wisconsin 


Although there was no statutory authorization, Wisconsin was 
one of the first states to recognize the right to contribution in the 
case of negligent wrongdoing. Because of its minority position and 
also because of its comparative negligence doctrine,’* Wisconsin 
has had to break its own ground in resolving problems that arose 
with contribution among joint tortfeasors.'* 

The first Wisconsin case that dealt with tort contributions was 
Ellis v. Chicago & No. W. Ry.* in which both tortfeasors had been 
found causally negligent. After a comprehensive examination of 
English and American authorities the court made the following 
finding: 

[W]e believe the doctrine stated in the decisions heretofore 

cited [allowing contribution for or torts] is the more 

equitable and just doctrine and well supported by authority 
from the English cases down. The facts out of which the in- 
juries in the present case arose involve no moral turpitude, wil- 
ful or conscious wrong on the part of either the Railway Com- 


pany or the Traction Company, and under such circumstances 
we think the rule allowing contribution should be followed.’ 


Although it was not necessary to decide the question of contribu- 
tion, the case having been reversed on other grounds, the principle 





* Prosser, Torts § 46 (2d ed. 1955). 

™ Basically, the Act provides that a right of contribution is created among 
all joint tortfeasors whom the injured party could have held liable for his in- 
jury. It should be noted, however, that there are variations in many of the 
jurisdictions which have adopted this Act. 

“1 Harper & James, Torts § 10.2 (1956); 9 U.L.A. 233. 

*See discussion infra at 483. 

“Contribution had been previously recognized in actions other than tort. 
See e.g., Estate of Ryan, 157 Wis. 576, 578, 147 N.W. 993, 994 (1914), where the 
court pointed out that the principle that there can be no contribution between 
wron does not apply as between partners unless the partnership is an 
illegal partnership, or the activity is illegal and ought to have been so recog- 
nized by the partner seeking contribution. 

* 167 Wis. 392, 167 N.W. 1048 (1918). 

"Id. at 409, 167 N.W. at 1053. 
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of contribution among negligent joint tortfeasors was established 
in Wisconsin law. 

One year later the question again arose in the case of Frankfort 
Gen. Ins. Co. v. Milwaukee Elec. Ry. & Light Co.2° One Ertel was 
injured when a truck insured by plaintiff collided with defendant's 
streetcar. At the trial it was determined that both tortfeasors were 
guilty of coincident independent causal acts of negligence. Plaintiff 
paid the full judgment and then obtained contribution from de- 
fendant. Mr. Justice Rosenberry quoted the following passage 
from Corpus Juris as adequately expressing the court's position: 


“The doctrine of contribution rests on the principle that, 
when the parties stand in aequali jure, the law requires equal- 
ity, which is equity, and one of them shall not be obliged to 
bear a common burden in ease of the rest. It is founded on 
principles of equity and natural justice and does not arise from 
contract... .”24 


Several points should be observed. In the quoted passage the 
stress is on the fact that one party has performed more than his 
share of a common obligation. This emphasizes the fact that com- 
mon liability must exist and that one of the parties must have paid 
more than his proportionate share of the damages. Taken together, 
these two cases stand for the proposition that contribution will be 
allowed in cases of negligent tort. 


DEFENSES 


In the course of the development of the doctrine of contribution 
in Wisconsin, the court has pointed out a number of situations in 
which contribution will be denied. These exceptions or defenses 
may be classified in the following manner: (1) nonliability based 
on the absence of common liability; (2) nonliability based on the 
nature of the wrong; (3) nonliability based on the prior removal of 
common liability. 


Nonliability Based on the Absence of Common Liability 


Common liability arises when two or more parties are jointly 
liable to an injured party. If for any reason the injured party can- 
not sue one of the joint tortfeasors, common liability does not exist 
and contribution will not lie. Cases denying contribution because 
of the absence of common liability may be classified as follows: (1) 





* 169 Wis. 533, 173 N.W. 307 (1919). 
% Id. at 585, 173 N.W. at 307 citing 13 C.J. Contribution § 821 (1917). 
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assumption of risk; (2) relationship of the parties; (3) workmen’s 
compensation cases; (4) negligence of injured party. 


Assumption of Risk 


In certain cases the injured party cannot recover from one joint 
tortfeasor because as to that tortfeasor he has assumed the risk; as 
a result the necessary element of common liability does not exist 
and therefore there is no basis for the application of the doctrine 
of contribution. For example, in Shrofe v. Rural Mut. Cas. Ins. 
Co.,?* plaintiff, a guest in the car of one of the two tortfeasors, had 
accompanied her host for a distance of six miles during a late eve- 
ning snowstorm. The defrosters and windshield wipers on the car 
were defective, but at no time did plaintiff protest. When the host 
hit a parked car, plaintiff was injured. Suit was brought against 
the owner of the parked car who in turn cross-complained against 
the host. Recovery was denied to the owner of the parked car. Since 
the guest (plaintiff) had assumed the risk as to the host’s negligence, 
common liability was lacking, and thus there was no basis for con- 
tribution. 


Relationship of the Parties 


Not all personal relationships can be set up as a defense in an 
action for contribution; a wife may sue her husband or her hus- 
band’s insurer.?* However, the usual case in which this defense has 
been successfully employed is that of a suit by an unemancipated 
minor against a parent. The case of Zutter v. O’Connell** is illu- 
strative. In that case plaintiff and defendant were the respective 
drivers of two cars involved in a collision. At the time of the acci- 
dent the minor son of O’Connell was a passenger in O’Connell’s 
car. When the son sued Zutter, he in turn cross-complained against 
the father for contribution.**> Contribution was denied. Because of 
the personal relationship the son could not sue the father; conse- 
quently, there was no basis for common liability between the father 





2258 Wis. 128, 45 N.W.2d 76 (1950). See also Kauth v. Landsverk, 224 Wis. 
554, 271 N.W. 841 (1937), where the court held that where neither the host 
with whom the injured person was riding nor the host's principal was liable 
because of the injured person’s assumption of risk, a third party against whom 
the injured person recovered may not hold the host or the host’s principal for 
contribution. 

* See Wis. STAT. ) eg (1957). Also see Frankfort Gen. Ins. Co. v. Milwaukee 
Elec. Ry. & Light 169 Wis. 533, 536, 173 N.W. 307, 308 (1919) for oar ot of 
insurance err on to sue and be sued in place of their insureds. See 
Wis. STAT. § 11 (1957). 

* 200 Wis. 601, 229 N.W. 74 (19380). 

* Ibid. 
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and Zutter. As a result, Zutter had to pay the full amount of the 
judgment.** 

Common liability would also be lacking in the reverse situation. 
If a minor son was one of two joint tortfeasors and the parent sued 
the second tortfeasor, the second tortfeasor could not recover con- 
tribution. Since the father could not sue his son, there would be 
no common liability.?* 


Workmen’s Compensation Cases ‘ 


When an employee has been injured as a result of the joint negli- 
gence of his employer and a third party and the employee has been 
paid compensation, the employer has a defense to an action for 
contribution. Instead of the usual tort liability that would result 
from an act of causal negligence on the part of an employer, the 
legislature has substituted a liability under the Workmen’s Com- 
pensation Act** which is exclusive and precludes any other action 
against the employer. For example, in Buggs v. Wolff,?* plaintiff 
and defendant were involved in an automobile accident. Butt, an 
employee of the plaintiff, was a passenger in the plaintiff's car at 
the time of the accident. Subsequently he received workmen’s 
compensation. Butt then sued Wolff who in turn cross-complained 
against Buggs for contribution. Buggs’ demurrer was overruled and 
he appealed. The supreme court held for Buggs pointing out that 
once an employer has paid workmen’s compensation to an injured 
employee, the employer will not be held liable for contribution. 


Negligence of Injured Party 


Generally, the doctrine of comparative negligence does not apply 
in an action for contribution. If one joint tortfeasor is 95 percent 
negligent and the other joint tortfeasor is 5 percent negligent, the 
former may recover contribution from the latter despite the fact 
that the negligence of the former is much greater than that of the 





* Id. at 607, 229 N.W. at 76. f 
* Fidelity Sav. Bank v. Aulik, 252 Wis. 602, 605, 32 N.W.2d 613, 614 (1948); 
Beilke v. Knaack, 207 Wis. 490, 242 N.W. 176 (1932). 
* Wis. Stat. § 102.03(2) (1957) provides: 
“Where such conditions exist the right to the recovery of compensation 
pursuant to the provisions of this chapter shall be the exclusive remedy 
inst the employer.” 
See Criswell v. Seaman Body Corp., 233 Wis. 606, 290 N.W. 177 (1940) in 
which an employee of a subcontractor was injured because of a violation of the 
safe place statute. The owner of the — which the employee was injured 
paid the judgment and sought contribution from the subcontractor; contribution 
was denied because workmen’s com tion had been paid. 


use 
* 201 Wis. 583, 280 N.W. 621 (1930). See also Wisconsin Power & Light Co. 
v. Dean, 275 Wis. 286, 81 N.W. 2d 486 (1957). 
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latter.*° The share of each joint tortfeasor will be equal. If there 
are two joint tortfeasors, each will be required to pay one-half; if 
there are three joint tortfeasors, each will be liable for one-third 
of the total damages. The following hypothetical, however, illu- 
strates one situation in which the distribution of the negilgence 
will provide a defense to one of the joint tortfeasors. 

Two tortfeasors are involved in an automobile collision; the in- 
jured party sues both of them. At the trial all three parties are 
found to be causally negligent. If plaintiff's negligence is greater 
than that of one of the two defendants and less than that of the 
other, there would be no common liability between the joint tort- 
feasors. Both tortfeasors were negligent, but because plaintiff can- 
not recover from one of them (the defendant whose negligence is 
less than the plaintiff's), the other joint tortfeasor will be denied 
contribution. 


Nonliability Based on Character of the Wrong 


Contribution will only be granted in cases of negligent wrong- 
doing. When the character of the wrong committed by the tort- 
feasor is something greater than ordinary negligence, contribution 
will be denied. Cases in which contribution has been denied on 
this basis may be termed “gross negligence” and “unfair conduct” 
cases. 


Gross Negligence 


When one of two joint tortfeasors is ordinarily negligent and the 
other is grossly negligent, contribution will not lie. It is true that 
there is common liability, but “ordinary negligence lies in the field 
of inadvertence and gross negligence in the field of actual or con- 
structive intent to injure.”*! Because of the actual or constructive 
intent to injure, the Merryweather rule is applied. In Ayala v. 
Farmers Mut. Auto. Ins. Co.,5? one joint tortfeasor had been found 
grossly negligent; the other had been found ordinarily negligent. 
The grossly negligent tortfeasor paid the judgment and then sought 

*In Wedel v. Klein, 229 Wis. 419, 425, 282 N.W. 606, 609 (1938), one of the 
defendants pointed out this problem to the court, indicating that the contribu- 


tion doctrine should be based upon a comparison of the degrees of fault, ex- 
pressed in percentages, rather than a 50-50 basis. The court made the following 
reply: 
“We deem the contentions, and the discussions in support of them, very 
interesting but not sufficiently convincing to move us at this time to recon- 
sider and abolish our rule . . . with respect to contribution between tort- 





feasors. 
™ Id. at 422, 282 N.W. at 608. 
"272 Wis. 629, 76 N.W.2d 563 (1956). See also Wedel v. Klein, 229 Wis. 419, 
282 N.W. 606 (1938); Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933). 
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contribution; it was denied. As a rationale for the result the court 
pointed out that gross negligence is so much more tortious than 
ordinary negligence that equity does not require contribution to 
be granted. 

It should be apparent, however, that if the tortfeasor who is 
guilty of ordinary negligence has paid more than his equitable 
share, a different rule applies. In such a situation the party guilty 
of ordinary negligence may recover contribution from the party 
who is guilty of gross negligence.** 

The above discussion indicates that the result in a case involving 
gross negligence depends entirely upon which party plaintiff chooses 
to sue. It is submitted that this is a proper area for legislative 
correction. 


Unfair Conduct 


Unfair conduct is a defense to an action for contribution by a 
joint tortfeasor who has been treated unfairly by another joint tort- 
feasor. This defense has no reference to unfair conduct which may 
take place at the time of the accident; it refers to the subsequent 
conduct of the joint tortfeasors. Although the joint tortfeasors 
have no established standard of conduct that must be met in 
their reciprocal dealings, they must nevertheless act fairly towards 
each other.** 

Examples of this defense are scarce, but Trampe v. Wisconsin 
Tel. Co.** is illustrative of the principle. In Trampe, a collision 
occurred which involved a car owned by Wren and a truck owned 
by Wisconsin Telephone; as a result of the collision Mrs. Trampe 
was injured. Mr. Trampe, the husband of the injured party, de- 
sired to recover for the loss of services of his wife. Prior to the 
trial Mr. Trampe made a secret settlement with Wren; the settle- 4 
ment contemplated a greater payment by Wisconsin Telephone 
than by Wren. At trial both defendants were found causally negli- 
gent; in his cross complaint Wren sought contribution from Wis- 
consin Telephone. After the trial, but before the entry of judg- 
ment, the court discovered the secret settlement, refused contribu- 
tion on the ground that the settling tortfeasor was bound to act 
fairly with the other defendant, and held that the secret settlement 
constituted unfair conduct.** 





* Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933). 
“ Trampe v. Wisconsin Tel. Co., 214 Wis. 210, 252 N.W. 675 (1934). 


id. 
% Id. at 216, 252 N.W. at 677. 
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Nonliability Based on Prior Removal of Common Liability 


In this type of case common liability has existed at some point 
but has been subsequently extinguished. Cases included under this 
heading may be classified as: (1) notice and statute of limitations 
cases; (2) release and covenant not to sue cases. 


Notice and Statute of Limitations Cases 


In 1948, in the case of Ainsworth v. Berg,** the Wisconsin court 
discussed the problems of lack of timely notice and the statute of 
limitations and their effect on the right to contribution. Ainsworth, 
the injured party, instituted timely action against Berg, but he 
failed to give the required notice** to the driver of the car in which 
he was a guest at the time of the accident. When Berg cross-com- 
plained against the other driver and his insurer, his cross-complaint 
was dismissed. On appeal the lower court was reversed. Despite the 
fact that common liability was technically extinguished, contribu- 
tion was granted. The court discussed the relevant statute and 
pointed out that it was not intended to terminate the rights of one 
joint tortfeasor against another. The statute was directed only at 
undue delay in commencement of an action by the injured party. 
The court further pointed out that until suit was brought by the 
injured party, there would be no opportunity to seek contribution.** 


Releases and Covenant Not To Sue Cases 


Releases and covenants not to sue, as they apply to the doctrine 
of contribution, have been the source of much confusion. To meet 
the requirements of a release, an instrument must satisfy the entire 
claim of the injured party; no part of the original claim or cause 
of action can be reserved by the releasor. The following statement 
is helpful to clarify the difference between a release and a covenant 
not to sue. 


[A] release of one joint tort-feasor with reservation of rights 
against the other joint tort-feasor is not a true release which 
operates to discharge from liability both joint tort-feasors, but 
is in the nature of a covenant not to sue, and such a release 
under sec. 113.04, Stats., . . . which in effect incorporates such 
rule, is synonymous with a covenant not to sue.*® 





* 253 Wis. 438, 34 N.W.2d 790 (1948). 

* Wis. Stat. § 330.19 (5) (1947). 

253 Wis. at 445A, 34 N.W. at 793. This decision overruled Palmer v. Autoist 
Mut. Ins. Co., 234 Wis. 287, 291 N.W. 364 (1940). 

“State Farm Mut. Auto Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 59 
N.W.2d 425 (1953). 
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State Farm Mut. Auto Ins. Co. v. Continental Cas. Co.,* a recent 
Wisconsin case dealing with this problem, involved a two car colli- 
sion. Mrs. Wilson was a passenger in a car insured by defendant 
and driven by her husband in the course of his employment. Plain- 
tiff, was the insurer of the other car. Defendant paid $15 to Mrs. 
Wilson and received in return a release which reserved the cause 
of action against plaintiff. Mrs. Wilson then sued plaintiff and a 
settlement was reached whereby she was paid $1,107. Plaintiff then 
sued defendant for contribution. On the basis of the decisions in 
two earlier cases the lower court granted contribution.‘? The 
supreme court affirmed, agreeing that the purported release was 
actually a covenant not to sue. As a result, the instrument did not 
bar plaintiff's right to contribution. If the instrument had been a 
release, no contribution would have been granted.** 

Another significant point was noted by the court. An earlier case 
was discussed in which it was held that a releasee under a covenant 
not to sue would be entitled to contribution against the nonsettling 
defendant if it developed that the releasee had paid more than his 
equitable share based on plaintiff's recovery from the other defen- 
dant.** The court pointed out that the present case was the reverse 
situation. Thus, logically the nonsettling defendant would be able 
to recover contribution when it appeared that he had subsequently 
paid more than the settling defendant.* 

In 1956, the situation with respect to releases and covenants not 
to sue was further clarified by Heimbach v. Hagen.** In this case 
the injured plaintiff settled with one of the joint tortfeasors for 
$7,500 and granted a release and a covenant not to sue. The release 
provided that plaintiff's claim and cause of action was satisfied to 
the extent of one-half. On appeal it was held that this instrument 
extinguished the nonsettling tortfeasor’s right to contribution be- 
cause plaintiff had settled 50 percent of her cause of action. If 
plaintiff obtained a judgment against the second tortfeasor, one 
half of the amount of the judgment would have to be paid by the 
second tortfeasor. Under no circumstance would the second tort- 
feasor have to pay more than 50 percent of the total judgment. 

For example, if the judgment were for $20,000, the second tort- 
feasor would have to pay $10,000. The first tortfeasor had paid 





“ Ibid. 

“Ellis v. Esson, 50 Wis. 138, 6 N.W. 518 (1880); Kropidlowski v. Pfister & 
Vogel Leather Co., 149 Wis. 421, 135 N.W. 839 (1912). 

“See note 40 supra. 

“Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

“See note 40 supra. 

“1 Wis.2d 294, 83 N.W.2d 710 (1957). 
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$7,500 in the settlement. In effect plaintiff receives $17,500 for a 
$20,000 judgment. The second tortfeasor is not treated unfairly 
because if there had been no settlement and the judgment had been 
$20,000, he would still have had to pay $10,000. The first joint tort- 
feasor benefited $2,500 by his favorable settlement. The court dis- 
tinguished the State Farm case on the ground that there plaintiff 
expressly reserved her cause of action against the nonsettling tort- 
feasor.*? 

Considered together, the State Farm and Heimbach cases stand 
for the proposition that a release of one tortfeasor with reservation 
of rights against the other is treated as a covenant not to sue and 
does not bar contribution. But when only one-half of the cause of 
action is reserved against the nonsettling tortfeasor, then such in- 
strument is a bar to contribution. 


CONTRIBUTION AS IT Exists IN WISCONSIN TODAY 


For an adequate understanding of the doctrine of contribution 
as it exists in Wisconsin today recent case law must be examined. 
Three cases warrant special attention. The first, Rusch v. Korth, 
is important because it seems to do away with one of the essential 
elements for contribution. The second, Bauman v. Gilbertson,*® 
and the third, Farmers Mut. Auto. Ins. Co. v. Milwaukee Auto. Ins. 
Co.,5° are important because they overrule Rusch and in so doing 
clarify the requirements for contribution. 

Rusch v. Korth, a 1957 decision, seemed to alter the established 
requirement of common liability as an essential element of contri- 
bution. Heimerl and Korth were involved in an automobile colli- 
sion. Rusch, a guest of Heimerl, sued Korth and her insurer; the 
latter parties in turn cross-complained against Heimerl and his 
insurer demanding contribution in the event that she (Korth) 
should be found negligent. On the day of the trial, Korth, with the 
consent of Heimerl, settled with Rusch and received a full and com- 
plete release. All parties to the action stipulated that Rusch’s action 
was settled on its merits. Nevertheless, trial proceeded in an attempt 
to establish negligence on the part of Heimer] and Korth; this com- 
mon liability would be the basis for Korth’s recovery of contribu- 
tion. Instead of the expected finding of common liability, the jury 
found Korth free of negligence. 





“ Id. at 297, 83 N.W.2d at 713. 
“2 Wis.2d 321, 86 N.W.2d 464 (1959). 

“7 Wis.2d. 467, 96 N.W.2d 854 (1959). 
"8 Wis.2d 512, 99 N.W.2d 746 (1959). 
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After the verdict Korth moved to change answers so as to find 
her guilty of causal negligence. This was done to establish common 
liability, an element previously thought to be necessary for recov- 
ery. The lower court denied the motion and dismissed the case. 
The supreme court reversed and granted contribution. The court 
based its decision on the fact that the equitable principles on which 
contribution is founded were applicable to this case. The settling 
defendant (Korth) was being sued by the plaintiff; Korth was no 
volunteer or intermeddler. In addition, the court pointed out that 
the settling defendant had acted reasonably and in good faith.” 
The importance of this decision lies in the fact that contribution 
was granted despite the fact that the settling defendant was never 
found negligent and therefore no common liability existed. 

The Bauman case involved a three car collision. Plaintiff, a pas- 
senger in the car driven by his wife, sued the owner of one of the 
three cars, the driver of that car, and the insurer of that car. These 
three parties in turn filed a cross-complaint against the insurer of 
the Bauman vehicle seeking contribution. The insurer moved for 
summary judgment on the basis of an “exclusion clause” in its 
insurance contract which excluded coverage to Bauman, the named 
insured. The motion was granted and defendants appealed. The 
supreme court upheld the validity of the exclusion clause. Appel- 
lants then urged that common liability was no longer a necessary 
element for the recovery of contribution and cited Korth for this 
proposition. The court disagreed, stating: “The latter case [Korth] 
in reality should not be classed as a contribution case but rather as 
one grounded on the principle of subrogation.”*? The court also 
stated that “in order for the appellants to be entitled to contribu- 
tion, common liability must be established.”** Because there was 
no common liability, contribution was denied. 

Farmers Mut. Auto. Ins. Co. v. Milwaukee Auto. Ins. Co. is the 
latest Wisconsin case in point and is significant because it expressly 
overruled that part of Korth which did away with the requirement 
of common liability. In reference to the Korth case the court made 
the following comment: 


After a careful review of the cases and the implications put 
on the language of the Korth case, this court is of the opinion 
that, to recover on the basis of contribution, non-intentional 
negligent tortfeasors must have a common liability to a third 





2 Wis.2d at 328-30, 86 N.W.2d at 468. 
"7 Wis.2d at 470, 96 N.W.2d at 856. 
® Ibid. 
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person at the time of the accident created by their concurri 

negligence. Language to the contrary in the Korth case is 

overruled." 

The requirement of common liability was further emphasized 
by the following comment of the court: 


It follows therefore, that when one of two or more joint tort- 
feasors pays more than his proper proportionate share . . . 
and brings suit for contribution against the other tort-feasor, 
he must plead and prove among the other necessary allegations 
his own negligence, the oy oy of the other tort-feasors, 
and their common liability. This rule places the burden of 
proof on the one asserting contribution." 


In summary the court set out the essential elements for recovery 
in an action for contribution as: 

(1) Both parties must be joint negligent wrongdoers. 

(2) They must have common liability because of such negligence. 

(3) One such party must have borne an unequal proportion of 
the common burden.** 


Analysis of Essential Elements for Recovery of Contribution 


As indicated above, three essential elements must be present for 
recovery of contribution. Of the three, the third is the clearest and 
presents no problem. It merely requires that the party seeking re- 
covery must have paid more than his fair share of the total dam- 
ages. This payment may be by settlement or judgment. The other 
two elements, joint negligence and common liability, are not so 
clear. 

The term common liability has been particularly troublesome*’ 
because of the problem of determining at what point the right to 
contribution arises, and once in existence, how long it continues. 
An analysis of the tort contribution cases reveals two apparently 
inconsistent answers to this question. The first possible answer is 
illustrated in Grant v. Asmuth*®* where the court stated: 


[I]t is only when they [joint tortfeasors] have been subjected to 
an established common liability and one has paid more than 
his equitable share of such common obligation that the right 





“8 Wis2d at 519, 99 N.W.2d at 750. 

* Ibid. 

“Id. at 515, 99 N.W.2d at 748. 

"For a-discussion-of questions closely related to this see Larson, 
A Problem in Contribution: The Tortfeasor with an Individual Defense Against 
the — Party, 1940 Wis. L. Rev. 467. 

"195 Wis. 458, 218 N.W. 834 (1928). 
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to contribution arises.°° (Emphasis added.) 

This indicates that the right to contribution arises at the time 
when more than a fair share of an established common liability 
has been paid. In effect, this means that the right to contribution 
arises only after a jury trial (or a stipulation by the parties) has 
established the common liability, and an excessive payment has 
been made by one of the joint tortfeasors. 

In contrast to this view the following excerpts illustrate the sec- 
ond answer to the above question. In State Farm Mut. Auto. Ins, 
Co. v. Continental Cas. Co., the court stated: 


“It may be said, however, that a right to be protected against 
an unfair exaction comes into being and becomes the pro 
right or interest of a joint tort-feasor the instant the combina- 
nation of negligent acts results in injury to a third person.” 


(Emphasis supplied.) 
In other words, the common liability necessary to support a 


cause of action for contribution in automobile accident cases 
is determined as of the time the accident occurs, and not as of 
the time the cause of action for contribution is later asserted. 
The fact, that the existing common liability has later been ex- 
tinguished as to one of the joint tort-feasors, is immaterial in 
so far as effecting the right to have contribution from such 
joint tort-feasor is concerned. 


This indicates that common liability, and consequently the right 
to contribution, arises at the time of the joint tort, rather than 
after a jury verdict establishing the common liability. In effect, 
the right to contribution would come into being when there was 
a nonestablished common liability, subject only to an excessive 
payment by one of the joint tortfeasors. 


™ Id. at 461-62, 218 N.W. at 835. See also Zutter v. O'Connell, 200 Wis. 598, 
607, 229 N.W. 74, Gui (1930) in , ie the ones ene, sling ‘iitadtiage 
. the right of contribution does not sprin concu 
A common liability is the first essential for contsibution. Where oné of the 
co-obligors has discharged more than his fair, equitable share of the common 
liability, a right of action arises in his favor the other co-obligors. 
Sattler v. Niederkorn, 190 Wis. 464, 209 N.W. 
See also Michel v. McKenna, 199 Wis. 608, 614, 227 Nw. 396, 399 ple» where 
the court ted out that no right to contribution existed in the absence of a 
finding of joint liability. See also Bauman v. Gilbertson, 7 Wis.2d 467, 96 N.W.2d 
854 (1959); Security Nat’l Bank v. Plymouth Cheese Co., 3 Wis.2d 40, 87 N.W.2d 
780 988 Milwaukee Auto Ins. Co., v. Felten, 229 Wis. 29, 281 N.W. 687 (1938). 
© State Farm Mut. Auto Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 503-04, 
59 N.W.2d 425, 430 (1953). See also Ainsworth v. Berg, 253 Wis. 488, 445, 34 
N.W.2d 790, 793 (1948), where the court stated: 

“With respect to the equitable right to contribution arising in automobile 
cases, it clearly has its origin in the joint misconduct of the negligent parties 
at the time of the accident.” 

To the same effect see Employers Mut. Liab. Ins. Co. v. Derfus, 259 Wis. 489, 
49 N.W.2d 400 (1951). 
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The two excerpts highlight the inconsistency. The first points 
out that the right to contribution arises when more than a fair 
share of an established common liability has been paid; the second 
points out that the right to contribution arises at the time of the 
joint tort based on a nonestablished common liability. 

For purposes of illustration it is possible to apply the two alterna- 
tives to Korth. By applying the first alternative (right to contribu- 
tion after common liability has been established) Mrs. Korth would 
clearly not be entitled to contribution because her negligence was 
never established and thus there was no established common liabil- 
ity. By applying the second alternative (the right to contribution 
arises at the time of the joint tort based on a nonestablished com- 
mon liability) the result is not so clear. If the common liability 
arose at the time of the joint tort and Mrs. Korth had paid more 
than her fair share of the damages, the right to contribution would 
seem to exist. This would be the case despite the fact that the com- 
mon liability (or more properly what was thought to be common 
liability) was later extinguished by the verdict of the jury.® 

It could be argued that the jury verdict’ did not extinguish the 
commion liability in Korth because none existed and thus the right 
to contribution never arose. But if this were the case, the statement 
that contribution arises at the time of the joint tort would seem 
to be almost meaningless and there would be no purpose in differ- 
entiating from contribution arising after common liability has been 
established. 

The apparent inconsistency disappears, however, when the ques- 
tion is resolved in the following way. At the time of the joint tort 
an inchoate right to contribution arises. This right is only con- 
tingent and must be established at a later time by jury verdict. 
The right also depends upon the payment by one joint tortfeasor 
of, more than his proportionate share of the damages. If any of 
these elements are lacking, contribution will be denied. In DeBrue 
v. Frank the court made the following comment: 


When the concurring negligent acts give to the injured a cause 
of action against the joint tortfeasors, the incidental right of a 
joint tortfeasor to compel contribution is created. Once in 
being, although contingent, subordinate, or inchoate, it has an 
existence in contemplation of law until it is no longer needed 
as a resource to which the joint tortfeasor may look for relief 
from an inequitable burden placed upon him by reason of the 
refusal of another to perform such other’s duty by paying his 





"See quote from State Farm case supra at 491. 
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honest share of the common obligation, unless sooner waived 

or given up by its owner.®? 

If this approach is used, the difference between State Farm and 
Korth is immediately apparent. In the State Farm case an inchoate 
right to contribution arose at the time of the joint tort. When 
common liability was established and the settling tortfeasor paid 
more than his fair share of the damages, his inchoate right to con- 
tribution ripened into a legal right. The fact that the release tech- 
nically extinguished the common liability is unimportant; the 
crucial fact was that common liability had at one time been estab- 
lished and the settling tortfeasor had paid more than his fair share 
of the damages. In the Korth case an inchoate right to contribution 
arose at the time of the joint tort, but this right never ripened into 
a legal right. It is true that a payment of more than a fair share 
of the damages had been made by one of the parties, but common 
liability had never at any time been established. 

As suggested by the excerpt from DeBrue, the function of the 
inchoate right is twofold. In the first place it distinguishes the tort- 
feasor from a volunteer, thereby giving him legitimate standing in 
court. Secondly, in cases where a technical bar has arisen (failure 
of notice, statute of limitations and releases) the inchoate right pre- 
serves the paying tortfeasor’s right to contribution. 

As noted earlier, three essential elements must be present before 
contribution will be granted. The elements are concurring negli- 
gence, common liability, and excessive payment by one of the joint 
tortfeasors. The first two elements are closely allied. Common lia- 
bility is nothing more than concurring negligence which has been 
established by jury verdict in a situation in which no defense is 
available to either of the joint tortfeasors. Until such time as com- 
mon liability has been established and payment of an excessive 
share of the damages has been made by one of the joint tortfeasors, 
the right to contribution remains inchoate. 

One aspect of the problem remains. Does a party, in a situation 
similar to that of Mrs. Korth, have any legal remedy? The answer 
is a qualified “yes.” In Bauman the court pointed out that the 
Korth case was really a case of subrogation.** The court in Farmers 





®@DeBrue v. Frank, 213 Wis. 280, 286, 251 N.W. 494, 496 (1933). See also 
Employers Mut. Liab. Ins. Co. v. Derfus, 259 Wis. 489, 494, 49 N.W.2d 400, 402 
(1951), where the court pointed out that the right to contribution ripens from 
an inchoate right to a legal right when one tortfeasor pays more than his share 
of the damages. See also Western Cas. & Sur. Co. v. Milwaukee Gen. Constr. Co., 
213 Wis. 302, 251 N.W. 491 (1933). 
*7 Wis.2d at 469, 96 N.W.2d at 856. 
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Mut. Auto. Ins. Co. made the same observation." Consequently, 
the best tactic for a party so situated would be to proceed on the 
theory of subrogation. Possibly this would allow him to recover 
the full amount that he has paid to secure the release; in Korth 
only one-half of the amount paid was recovered. 


CONCLUSION 


In summary, the doctrine of contribution as it exists in Wisconsin 
depends on several distinct elements. If any of these elements are 
lacking contribution will be denied. The first essential element is 
concurring negligence by two or more persons. If the injury is the 
result of a wilful wrong or of gross negligence contribution will 
be denied. Common liability is the second essential element. More 
particularly, common liability must be established by a jury ver- 
dict.“ The third essential element is excessive payment. One of 
the joint tortfeasors must have paid more than his fair share of 
the damages. Payment may be made by settlement or by direction 
of a judgment entered against the paying tortfeasor. 


JAMEs V. HURLEY 





“8 Wis.2d at 519, 99 N.W. 2d at 750. 

“In Wisconsin the right to contribution may be litigated in the in ¢ dealing with 
tiff’s action or in a separate action. In the former case the judgment 
contribution is contingent on one tortfeasor paying more than his calatte 
pee of the damages. For instance, if A sues B and B interpleads C, (the other 

or se B may obtain a contingent judgment for contribution in the 4 v. B 

pes If B then pays the judgment obtained by 4, his (B’s) judgment ripens 
into an enforceable judgment. See Michel v. McKenna, 199 Wis. 608, 614, 227 
N.W. 396, 399 (1929); Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 


(1926) 



































Comment 
FEDERAL PREEMPTION AND SUBJECTS 
OF BARGAINING 

In Teamsters Union v. Oliver, the United States Supreme Court 
held an Ohio antitrust law? unconstitutional as it applied to article 
XXXII of the Teamsters’ collective bargaining agreement known 
as the Central States Area Over-the-Road Agreement.* Defining 
an “owner-operator” as a person who leases and then drives his 
own equipment,‘ article XXXII, inter alia, established a minimum 
rate scale which owner-operators could charge when leasing their 
equipment to ICC authorized® interstate trucking companies. The 
article further stated: 


The minimum rates set forth . . . result from the joint de- 

termination of the parties that such rates —— only the 

actual cost of operating such equipment. The parties have 
not attempted to negotiate a profit for the owner-driver.’ 

Revel Oliver owned a truck fleet: six tractors and four trailers. 
He regularly employed four union drivers. Article XXXII applied 
to Oliver and his lease rates only during those infrequent times 
when he drove one of his own trucks.* But, on Oliver's petition, 





1358 US. 283 (1959). 

? Valentine Act, Onlo Rev. Cope § 1331.01 (Anderson 1953). 

* Central States Area includes Illinois, Indiana, Iowa, Kansas, Michigan, Min- 
nesota, Missouri, Nebraska, Ohio, South Dakota, Wisconsin, and Louisville, 
Kentucky. The Agreement covered over 3,000 employers and over 45,000 drivers 
including 500 Ohio employers and 6,000 Ohio drivers. Of the Ohio drivers, less 
than 10% were owner-operators. 2 2 cake i a eae a 
New England states, in New York, Pte groin in Virginia, and in ten 
southern states: Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, Oklahoma, Tennessee and Texas. 

*Central States Area Over-the-Road Motor Freight Agreement, art. XXXII, 


§ 1 (1955), 358 U.S. 283, 298 Ag (Ap ix). 
* See Interstate Commerce Act §§ , 49 Stat. 551, 552 (1935), as amended, 
49. US: 
Genii tenes toae Geopiotions Motor F t Agreement, art. XXXII, 
os 12 (1955), 358 U.S. 283, 300-01 = mromiage, Ol The minimum rate struc- 
ture was based not on tonnage or aot ong normal lease arrange- 
ment, but rather on mileage. It i for “deadheading,” that 


ites dass shes 2 cu eal oo ne anes tees ee 
another. 


* Ibid. 
*This was eee a oar by the parties from the outset. Mr. Denlinger, 
ae emege « et yr ery. tare gh 
“We are not making to represent any person who is in the leas- 


business with any of the carriers as that is done by one 
ing basnes with any of he cari excep 3 : 
a ae eee 
P- 
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the Ohio courts® enjoined enforcement of article XXXII in Ohio 
as a combination between union and management which, in viola- 
tion of Ohio antitrust law, fixed prices owner-operators could 
charge for the rental of their property. The Union contended that 
article XXXII dealt with “wages,” a subject of mandatory bargain- 
ing under federal labor laws, and was therefore protected from 
invalidation by the State of Ohio. Answering that contention, the 
Ohio courts said: 

The contract provides for an indirect method of protecting 

. . . Wages against a possible imprudent business venture. I do 

not believe Sec. 157° can be reasonably construed to permit 

this remote and indirect approach to the subject of wages." 

The Supreme Court reversed the Ohio courts. Speaking for five 
justices,’* Mr. Justice Brennan noted that prior to the adoption 
of article XXXII some owner-operators leased their equipment at 
less than actual cost of operation and maintenance. From their 
union wages as drivers these owner-operators would then have to 
make up their operation and maintenance loss as owners of equip- 
ment. In effect, therefore, their net pay as drivers was less than 
the union wage and was undercutting the collectively bargained 
union wage scale.** The Union’s attempt to prevent this under- 
cutting of its wage scale, the Court said, was not a “remote and 
indirect approach to the subject of wages”; it was “a direct frontal 
attack” on a subject of mandatory collective bargaining: Federal 
labor law requires union and management to bargain with respect 





“We have pointed out that Respondent Oliver brings this action as the 
lessor of motor vehicles to common or contract carriers. As such, he is an 
independent contractor. This is so, even though in some other capacity 
he . . . may be employed by some employer, which employer may or may 
not be the lessee of his motor vehicles. 

*In trial court: Oliver v. All States Freight, Inc., Case No. 196,714, Summit 
county, Ohio, Court of Common erg hg 26, 1956; in appellate court; Oliver 
v. All States Freight, Inc., 42 LRRM 2024 (Ohio Ct. App. 1957); In Ohio Su- 
preme Court: Oliver v. A.C.E. Transp. Co., 167 Ohio St. 299, 147 N.E2d 856 
(1958). 

* National Labor Relations Act, 49 Stat. 449 (1985), as amended, 29 U‘S.C. 
§ 157 (1958). 

™ Record, p. 167-68. 

* Chief Justice Warren and Justices Frankfurter and Stewart did not par- 
ticipate in this case. 

“It is generally acknowledged that the owner-driver system originally was 
the product of amie efforts to avoid the payment of cedeh security, eer 
ployment benefits, and workmen’s compensation, as well as to avoid union 
wages and working conditions. See, e.g., Bakery Drivers Union v. Wohl, 315 
US. 769 (1942); Milkwagon Drivers Union Local 753 v. Lake Valley Farm 
Prod., Inc., 311 U.S. 91 (1940). 
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to wages;* the states cannot by their antitrust laws regulate what 
the final bargain on the subject can be. 

There is language in the Oliver opinion’* which may support a 
view that the case heralds an expansion of the traditional doctrine 
of federal supremacy.’* By that view, the supremacy clause,’ source 
of the paramount force of federal statutes and treaties, is, in the 
Oliver case, extended to give a private writing between private 
parties a force superior to the laws of the State of Ohio. While 
that view correctly states one effect of the Oliver decision, the 
Court’s doctrinal position with respect to causation seems far less 
startling,"® applying not the supremacy clause as such but rather 
the accepted derivative doctrine of federal preemption: Federal 
law regulates the substance (contents) of the collective bargaining 
agreement; therefore, no room remains for the states to regulate 
that same subject.?° 


“National Labor Relations Act § 8(d), 49 Stat. 449 (1935), as amended, 29 
US.C. § 158(d) (1958). For a review of the policy-making decisions of the 
NLRB in seeking to effectuate the duty “to bargain collectively,” see Feinsinger, 
The National Labor Relations Act and Collective Bargaining, 57 Micn. L. Rev. 
807 (1959). 

“Of ak the paramount force of the federal law remains even though it 
is expressed in the details of a contract federal law empowers the parties to 
1959) rather than in terms in an enactment of Congress.” 358 U.S. 283, 296-97 
(1959). 

* Cf. Leslie Miller, Inc. v. Arkansas, 352 U.S. 187 (1956); — v. Mary- 
land, 254 U.S. 51 (1920); Osborn v. Bank of the United States, 9 Wheat. (22 US.) 
738 (1824); Gibbons v. Ogden, 9 Wheat. (22 U.S.) 1 (1824); McCulloch v. Mary- 
land, 4 Wheat. (17 U.S.) 316 (1819). Cf. Benanti v. United States, 355 US. 
(1957); Guss v. Utah L. R. Bd., 353 US. 1 (1957); Pennsylvania v. Nelson, 350 
US. 497, 504, 509 (1956); Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 
(1947); Napier v. Atlantic Coast Line R.R., 272 U.S. 605, 612-13 (1926). 

™ US. Const. art. VI, § 2. 

See The Supreme Court, 1958 Term, 73 Harv. L. Rev. 84, 231 (1959): 
“The result in this case is, in any event, not at all surprising, since there are 
at least two prior decisions in which the product of collective bargaining 
has been declared invulnerable to state law.” 

The reference is to California v. Taylor, 353 U.S. 553 (1957) and to General 
Drivers Local 89 v. American Tobacco Co., 348 U.S. 978 (1955). The latter was 
a per curiam reversal of the state court. The former, cited by the Oliver court 
as its sole preemption precedent (see note 27 infra), involved a conflict between 
railway employees’ bargaining rights under state civil service and federal labor 
laws. Cf. = curiam reversals in McCrary v. Aladdin Radio Indus., Inc., 355 
US. 8 (1957), reversing Aladdin Indus. v. Associated ame 298 S.W.2d 770 
(Tenn. 1956); Teamsters Union v. Kerrigan Iron Works, Inc., 353 U.S. 968 
(1957), reversing Kerrigan Iron Works, Inc. v. Cook Truck Lines, 296 S.W.2d 379 
(Tenn. 1956). But cf. Labor-Management Reporting and Disclosure Act of 1959 
Hage 73 Stat. 519 (1959). There is at least a shadow of doubt that these cases 

all that is claimed for them. 

* Accord: Hafer, A Pragmatic Article Concerning Federal Preemption and La- 
bor Law, 1960 Wis. L. Rev. 279, 289; The Supreme Court, 1958 Term, 73 Harv. 
L. Rev. 84, 229 = Attorney Hafer details the landmark decisions in the 

i ine of federal preemption. For a distinction between su- 
premacy clause cases and federal preemption cases, see note 16 supra. 

»” Cf. Hart, The Relations Between State and Federal Law, 54 Coium. L. Rev. 
489, 534 (1954). 
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There are at least two routes by which the Supreme Court might 
have reached a federal preemption decision in the Oliver case: (1) 
by the Lincoln Mills** mandate to the Court through section 
301(a)** “to fashion a body of federal law for the enforcement of 
. . . collective bargaining agreements’’;** or (2) by the mandatory 
duty to bargain collectively through section 8(d)** interpreted to 
“occupy the field” of regulation of the substantive provisions of the 
collective bargaining agreement. That the Court chose the latter 
hardly proves the former was not a sufficiently broad mandate by 
which the Court could have reached the same result?°—although 
the inference is permissible that the Court had some doubts. In 
spite of the fact that Oliver could probably not have invoked sec- 
tion 301(a) jurisdiction,”* it seems that the Lincoln Mills directive 
“to fashion a body of federal law” might also have been interpreted 
to “occupy the field” to the exclusion of any state law.?? This, 
however, would seemingly necessitate the Court’s saying either that 
Congress intended Oliver to have no remedy at all** or that Oliver's 
remedy, if any, lay only within the “general jurisdiction of the 





™ Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957). 
™ Labor-Management Relations Act (Taft-Hartley Act) § 301 (a), 61 Stat. 156 
(1947), 29 US.C. § 185 © (1958). ' 
™ 353 US. 448, 451 (1957). 
188) ad “oH. Relations Act, 49 Stat. 452 (1935), as amended, 29 U.S.C. 
158 (d) (1958). 
' *See Gregory, The Law of the Collective Agreement, 57 Micu. L. Rev. 635, 
653 (1959). Professor Gregory suggests that one da 
“there will probably be a body of what we might call federal ‘common 
law’ adjunct to section 301, which will supersede in the state courts all local 
state common or statute law.” sn 
* First, because he was probably an independent contractor (see notes 29, 
& 41 infra and accompanying text); and second, because his was not a suit be- 
tween union and t. The second reason is not altogether certain. Sec- 
tion 301 (a) is ambiguous in covering “suits for violation of contracts” between 
union and t. Must the suits be between union and management, or 


party 
ual suits to enforce rights under the collective bargaining — 
ment. Association of W Salaried Employees v. W ’ 
= US. 437 (1955); Bunn, Lincoln Mills and the Jurisdiction to Enforce 
Cc i ining Agreement, 43 Va. L. Rev. 1247 (1957). 
* Some of the Court’s language in Oliver comes very close to this: 
“Federal law here created the duty upon the parties to bargain collective- 


to the wages and working conditions. California 
v "Thylor, 353 US. 558, 556, 557. . . .” 358 U.S. 283, 296 (1959). 
- argument is reiterated in more detail at text accompanying notes 41 
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federal courts,”*® that is, jurisdiction other than the specific grants 
of jurisdiction such as those contained in the federal labor laws. 

Few doubted that the Lincoln Mills decision was the harbinger 
of a broad expansion of federal preemption in the field of labor law. 
Most observers foresaw that a multitude of state laws could not 
stand in the face of a Congressional directive to federal courts “to 
fashion a body of federal law.”*° By the Oliver case the Court has 
seemingly succeeded in supplementing its Lincoln Mills doctrine 
with what may be an even broader doctrine of federal preemption. 
Perhaps the Oliver case also suggests that the Court, having ac- 
quired power to create federal substantive law, has no intention 
of being confined in that creation by any limitation inherent in 
the wording of section 301(a).** 

Lincoln Mills left in its wake an unanswered jurisdictional ques- 
tion:*? If federal courts have a broad power “to fashion a body of 
federal law,” are the state tribunals to have concurrent jurisdiction 
in the application of that law? Convenience of judicial administra- 
tion speaks strongly in favor of enlisting the aid of fifty state 
forums in the decision of labor-management problems. Some state 
courts have already assumed concurrent jurisdiction.** And legal 

* Switchmen’s Union v. National Mediation Bd., 320 U.S. 297, 300 Ae See 
especially Leedom v. Kyne, 358 US. 184 (1958). For an example 
amar ea see 28 US.C. § 1337 (1958). Under this approach, Oliver might 

that Labor-Management Relations Act (Taft-Ha’ Act) § 2(3), 61 
Stat. 187 (8) (1947), 29 U.S.C. § 152(8) (1958) gave him a right to bargain in 
dependently rather than be bound by the union connie, On the legislative 
history of § 2 (8), see H.R. Rep. No. 245, 80th Cong., Ist Sess., 18 (1947). Article 
XXXII would invest Oliver with the status of “employee” when he drove. 
Central States Area Over-the-Road Motor Freight Agreement, art. XXXII, § 4, 
358 US. 283, 298-99 (1959) (Appendix). Determination of the validity of that 
article would, therefore, seem to dispose of the question of Oliver's status. 

* See, e.g., ee note 25 wh ters oy Bunn, note 26 supra. 


"A suit to a a ee 
“for gem wd the reer tnd is clearly within the statu 





= (a). See, ¢.g., Textile Workers _— = —— CNY. i 353 US. D: 
Eng’, nc. - pe 174 F. Su 959); fammeeae der 
walk Rubber Local 283, 167 Psapp 7 @ De. ‘ume 1958). Initially 


the court must cone whether the cobivect is enforceable or nonenforce- 
able. See, ¢.g., Boston Printing Pressmen’s Union v. Potter Press, 241 F.2d 787 
hen Pwo ee Aeris san alias aktadeamemendaan On the other hand, 
Pot Bevad. - Perrtcemtgery noma to include a suit in 
the mature of = judgment to determine enforecability or nonen- 
Aaa fh gree thectheeee ay ere, Sef rors 

pooper y refusing to comply with it. 

* McCarroll v. Los rating dha ters, 49 Cal.2d 45, 
$15 P.2d 322 (1957); v. Hein-Warner Corp., 8 W 264, 99 N.W2d 
= ron 100 N.W.2d 317 (1960); Cox, Cases on Lasor Law 1022 (4th ed. 

tm as ne fr ser tm note 25, at 651-53; Bunn, note 26, at 1259. 
Angeles County Dist. of Carpenters and Clark v. 
moe a pone Fn een ee ee 
t “concurrent” to give a remedy 

seventies te any Meah anaes ¢ 
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writers on the Lincoln Mills doctrine,** noting the unanswered 
jurisdictional question, have invariably favored concurrent state 
jurisdiction to apply the new body of federal law,** and have uni- 
formly bolstered their reasoning by analogy to existing concurrent 
jurisdiction of state courts in the administration of certain other 
federal statutes.** 

That a jurisdictional issue was before the Court in the Oliver 
case may be implied from Mr. Justice Whittaker’s dissent.** Exam- 
ination of the briefs of the parties leads quickly to the same con- 
clusion.** The jurisdictional issue, however, turned on whether 
Oliver was an “employee” falling within the exclusive jurisdiction 
of the NLRB* or an “independent contractor” expressly excluded 





“If it is assumed that federal courts cannot enjoin strikes under section 301 
save in compliance with the strict requirements of the Norris-LaGuardia 
Act, state courts enforcing federal rights are not necessarily subject to the 
same restraint. . . . The restriction on the remedies available in the federal 
courts arises not from any policy in the Labor-Management Relations Act 
itself but from the Norris-LaGuardia Act, and the policy of that statute . . . 
is confined to the federal courts. . Uniformity in the determination of 
the substantive federal right itself is no doubt a necessity, but such uni- 
formity is not threatened because a state court can give a more complete 
and ive remedy.” 49 Cal2d at 61-64, 315 P.2d at 331, 332-33. 
Hse. to the cree vag of this last step, see 49 Cal.2d at 70, 315 P.2d at 336 (Car- 
. dissenting); Cox, Federalism in the Law of Labor Relations, 67 Harv. L. 
oa. 1297, 1342 (1954). Cf. Feinsinger, Enforcement of Labor Agreements, 43 
Va. L. Rev. 1261, 1267 (1957). But see Gregory, supra note 25, at 652-53. And 
consider Mr. Justice Frankfurter’s general review of the Court’s role in the ad- 
ministration of federal labor law: San Diego Bldg. Trades Council v. Garmon, 
359 U.S. 236, 241-42 (1959). Mr. Justice Frankfurter said: 
“In determining the extent to which state regulation must yield to subor- 
dinating federal authority, we have been concerned with delimiting areas 
of potential conflict; potential conflict of rules of law, of remedy, and of 
administration. . e have necessarily been concerned with the potential 
conflict of .  ecnalonan standards of substantive law and differing re- 
medial schemes.” —— added.) 
“See commentators cited at note 32 supra. The pre-Lincoln Mills statements 
of Professor Cox were substantially the same: Cox, supra note 33, at oy 
eee oe Oommen Bivens OO ae oe. 
Wis. 1959) (upholding right of removal under 28 US.C. (1952) 
state court wi' Supp. 108 {D.G. Conn. 139), Cla. He Ingraham Co. v. 
F. Su nel C. Conn. 1959); Clark v. Hein-Warner Corp., 
note 32 supra (citing! 1 with vv and basing its jurisdiction there- 
on). In fact, faculty aa consulted in the writing of Comment ex- 
considerable doubt that another conclusion is possible. 
* Cf. Federal Employers’ Liability Act, 36 we 986). 1, (1910), 45 USC. § 56 
(1958); Fair Labor Act, 52 Stat. 1069 § 216 (b) . 
And see Testa v. Katt, 330 U.S. 386 (1947); Mo’ “3 "New York, N.H. & 
223 US. 1 (1912). The once-prevalent fear that state judges were ‘ae 
ete Ot Se Sees oe an eee vanished a Apap ng 
USC. § 1331 (1958 Supp.), raising the jurisdictional amount to $10,000 in di- 


soe US. — dissen’ 
™ See, ¢.g., Peti (ond me Bree Cortona, pk Bret for Ap lant, p. 2. 
* San Diego Bldg. Trades Coun v. G » 359 US. 236, 244, 245, 246 


1 
é it is clear or may fairly be assumed that the activities which a State 
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from the coverage of the national labor laws.*° In wholly ignoring 
this issue, the Court necessarily implies a conclusion in agreement 
with what the Ohio trial court expressly stated: that Oliver's status 
was immaterial and that the real issue was the subject matter of 
the collective bargaining agreement.*! Patently, Mr. Justice Whit- 
taker disagreed with this conclusion. And it is arguable that, in 
decreeing that parties to a collective bargaining agreement must 
bargain on certain subjects, Congress intended that no one inci- 
dentally—directly or indirectly—hurt by the bargain could obtain 
judicial relief unless federal law accorded it to him. Furthermore, 
even if state courts have concurrent jurisdiction to enforce wholly 
federal law, it is at least arguable that they can have no jurisdiction 
where federal courts would have no jurisdiction. In other words, 
it is possible that Congress intended Oliver to find no forum open 
to him in this situation.“ Apparently, the Court did not consider 





purports to regulate are protected by § 7 of the National Labor Relations 
Act, or constitute an unfair labor practice under § 8, due regard for the 
federal enactment requires that state jurisdiction must yield. ... When an 
activity is arguably subject to § 7 or § 8 of the Act, the States as well as 
the federal courts must defer to the exclusive com ce of the National 
Labor Relations Board. . . . In the absence of the ’s clear determina- 
tion that an activity is neither protected nor prohibited or of compelling 
precedent applied to essentially undisputed facts, it is not for this Court to 
decide whether such activities are subject to state jurisdiction. . . . The 
governing consideration is that to allow the States to control activities that 
are potentially subject to federal regulation involves too great a danger of 
conflict with national labor policy.” 

See also Youngdahl v. Rainfair, Inc., 355 U.S. 131 (1957); Guss v. Utah L. R. 
Bd., 353 U.S. 1 (1957), and companion cases; Weber v. Anheuser-Busch, Inc., 
348 U.S. 468, 480-81 (1955); Garner v. Teamsters Union, 346 US. 485 (1953); 
Plankinton Packing Co. v. Wisconsin E. R. Bd., 338 U.S. 898 (1949); LaCrosse 
Tel. Corp. v. Wisconsin E. R. Bd., 336 US. 18 (1949); Bethlehem Steel Co. v. 
New York L. R. Bd., 330 U.S. 767 (1947); H. N. Thayer Co., 99 N.L.R.B. 1122, 
1129 (1952), enf’d 213 F.2d 748 (Ist Cir. 1954); McCarroll v. Los Angeles County 
Dist. Council of Goepennes, 49 Cal.2d 45, 315 P.2d 322 (1957). 

“The question whether Oliver was an employee or an independent con- 
tractor is a question of fact beyond the scope of this Comment. For recent cases 
finding an independent contractor status, see Raboin v. NLRB, 195 F.2d 906 
(2d Cir. 1952); Alaska Salmon Indus., Inc., 110 N.L.R.B. 900 (1954); Malone 
Freight Lines, Inc., 107 N.L.R.B. 501 (1953); Eldon Miller, Inc., 107 N.L.R.B. 
557 (1953); NeHi Bottling Co., 101 N.L.R.B. 68 (1952); Oklahoma Trailer 
Convoy, Inc., 99 N.L.R.B. 1019 (1952). And for recent cases finding an employee 
status, see Orange Crush, Inc., 118 N.L.R.B. 217 (1957); National Van Lines, 
117 N.L.R.B. 1213 (1957); New Orleans Furniture Mfg. Co., 115 N.L.R.B. 1494 
(1956); Hughes Transp., Inc., 109 N.L.R.B. 458 (1954); Toledo Scale Co., 82 
N.L.R.B. 826 (1949). also, Hoster Supply Co., 109 N.L.R.B. 466 (1954), 
holding that an owner-operator had a dual status. For general — y on 
the jurisdictional issue, see cases cited in note 39 supra. See also Gray v. Powell, 


$14 US. 402, 411 (1941); Aetna Freight Lines v. Clayton, 228 F.2d 384, 389 
(2d Cir. 1955), holding that the NLRB has primary and exclusive jurisdiction 
to determine this particular question in the 
“ Record, p. 168, 246. 
“Cf. cases cited in note 63 infra; Comment, 33 N.Y.U. L. Rev. 391 (1958). 
The possibility, however, has inherent difficulties. It assumes the court has at 


usual administrative routine.” 
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the possibility. Of course, strong argument can be made to the 
effect that because the Supreme Court did not remand the Oliver 
case to the Ohio courts with instructions to dismiss for want of 
jurisdiction, the Court impliedly assumed that the Ohio courts had 
jurisdiction to determine the substantive questicn, the scope of 
federal preemption.** 


Mandatory and Permissive Subjects of Bargaining 


The major premise in the Court’s reasoning in the Oliver case 
is this: Federal law imposes a duty on the parties to bargain collec- 
tively on subjects of mandatory bargaining—wages, hours and 
working conditions—and imposes no relevant limitations; and 
“there is no room in this scheme for the application of this state 
policy limiting the solutions that the parties’ agreement can pro- 
vide to the problems of wages and working conditions.”** The 





least three alternatives: (1) federal remedy available and therefore exclusive 
federal jurisdiction: Guss v. Utah L. R. Bd., 353 US. 1 (1957) and other cases 
cited in note 39 supra; (2) no federal remedy and therefore state jurisdiction: 
UAW v. Russell, 356 U.S. 634 (1958); IAM v. Gonzales, 356 U.S. 617 (1958), and 
other cases cited in notes 61-67 infra; (3) no federal remedy and therefore no 
state jurisdiction because intended there to be no remedy at all. In 
the a of clear legislative history, practical distinction between the latter 
two alternatives seems impossible. However, the problem —{ now be moot. 
See Labor Management Reporting and Disclosure Act of 1 701, 73 Stat. 
519 (1959). Actually, there is a fourth possible alternative: remedy 
available but no conflict between federal and state remedies. See General Elec. 
Co. v. UAW-CIO, 64 O.L.A. 231 (1952); Colgate-Palmolive-Peet Co. v. Ware- 
house Union Local 6, 282 P.2d 1015 (Cal. 1955); Hart, The Relations Between 
State and Federal Law, 54 Cotum. L. Rev. 489, 535 (1954). 
“Some of the Court's language indicates that the Ohio courts’ jurisdiction 
is taken for granted: 
“It seems to us that . . . the Ohio courts did not give proper significance 
he the Article’s narrowly restricted application.” 
And again: 
“Since no claim was presented to the Ohio courts that the petitioners sought 
to apply these regulations to Revel Oliver's ts with the respond- 
ent carriers t... when Oliver drove one of his vehicles for a carrier, 
we take it that Ohio courts’ opinions and judgments relate only to the 
validity of the Article as applied at such times.” 
Avia the light of th Article’s his: and with the 
“In t e "s pose, we cannot agree 
[Ohio] Coast of Comata Pies 358 US. 283, 298 (1959). 
“ See note 27 supra. How significant is the fact that the parties did not attempt 
to bargain a prodt for the owner driver) See text accompan note 7 supra; 
, Pp. 205; Brief for Petitioners, p. 5-6, 31. Is it not arguable that a part 
of the owner-driver’s “cost” is a fair return on his investment capital—in other 
words, a profit? The next question is obvious: What constitutes a “fair” return 
—and who is to decide? Extension of the Oliver case to allow labor and man- 
agpmeens te Yang 8 t for the owner-driver might put the owner 
business. The might bargain a t for him high enough to effect- 
ively destroy all for his services. line between demand and no 
mand could easily have a margin of 4 of 1% or less. The law 
ficulty drawing that precise a line between “fair” and “unfair.” 


: 
i 
EF 
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Court has drawn a sharp line between mandatory and permissive 
subjects of bargaining in the determination of the scope of federal 
preemption. 

The fundamental conflict between mandatory and permissive 
has always been a conflict between management's right to run the 
business (and, incidentally, management's responsibility to share- 
holders) and the union’s right to a voice in those aspects of running 
the business which have a relationship to wages, hours and work- 
ing conditions.** At one extreme, argument can be made that 
unions should probably not be allowed to insist on establishing 
the price at which company products are sold, in spite of union 
contention that inefficient merchandising could cause job losses. 
At the other extreme, it can be argued that management should 
probably not be allowed to insist on an unrestricted right to control 
everything.** Placed in this picture, the Oliver decision fits some- 
where between the extremes. It extends union encroachment on 
management prerogatives by enlarging the scope of the term 
“wages.” 

But should the Oliver decision be placed in this picture? Past 
decisions which have drawn lines between mandatory and permis- 
sive subjects have involved subjects about which union and man- 
agement could not agree. The question for the courts has been 
whether or not, within the federal labor law, the parties could 
insist on their positions to a point of impasse—which they are 
permitted to do only if the subject of the disagreement is a manda- 
tory subject. In the Oliver case, the question for the Court was 
the scope of federal preemption. It does not necessarily follow that 
a subject termed mandatory for the purpose of determining wheth- 
er or not a bargaining position in relation to it can be legally in- 
sisted on to a point of impasse must—or, indeed, should—be 
termed mandatory for the purpose of determining whether or not 
its contents are protected from restrictions of state legislation. For 
example, a clause in a collective bargaining agreement could con- 
ceivably be held mandatory in one forum while the same clause 
of the same agreement is held permissive for a different litigant in 
another forum. This would happen because nonidentical tests may 





“See, e.g., Chi & N.W. Ry. v. Telegraphers Union, 264 F.2d 254 (7th 
Cir. 1959); Con i Dunlop, Regu Rapeiction 9 of pe Bargaining by the National 
Labor Relations Board, $89 (1950). 

“See McQuay-Norris Mfg. Co. v. aan 116 F.2d 748 (7th Cir. 1940); Econ- 
omy Stores, 120 N.L.R.B. 1 (1958). But see NLRB v. American Nat'l non 
$43 US. 395 (1952); White v. N seeeiy ee oer ae oe ee 
117 N.L.R.B. 1128 (1957); Crummer-Graham Co (1959). 
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be applied although an identical result is expected.‘ 

By the Oliver case the Court has turned the single statutory 
phrase, “wages, hours and conditions of employment,” to the serv- 
ice of two masters, insistence to impasse and scope of preemption. 
This is difficult to do successfully in a judicial system based on 
precedent. It might be accomplished by subordinating one issue 
and making it turn on a determination of the other, for example, 
by raising legitimacy of insistence to a point of impasse as the 
question for decision in each case whether that is the true question 
or only a hypothetical question on which the scope of preemption 
turns.** Possibly a better method is for the courts to acknowledge 
frankly that there are two masters, that a subject can be permissive 
in relation to one and at the same mandatory in relation to the 
other, the two roles of the same statutory language being separated. 

Perhaps the most reasonable alternative to a dual role of the 
statutory language is abolition of the distinction between manda- 
tory and permissive in determination of the scope of preemption. 
Argument has been advanced® that extension of federal preemp- 
tion to permissive subjects is inevitable because a contrary result 
would leave to the states the important question of what subjects 
were mandatory and what merely permissive.5+ On the other hand, 
the major premise in the Court’s reasoning in the Oliver case would 
seem to be destroyed if the preemption result of that case were to 
include permissive subjects as well as subjects on which the federal 





“ Even if the scope of preemption and the point of impasse tests are identical 
in theory, judicial application would likely vary in rigidity dependent on the 
underlying ultimate issue. 

“For a discussion and criticism of this possibility and a suggested alternative 
(which, in effect, infers that the language of the Court —— respect to man- 
datory subjects of augers should be wholly ignored as a precedent on which 
to base future peenene lecisions and the decisions be P ced instead on “a 
consideration of general policy”), see The Supreme Court, 1958 Term, 73 Harv. 
L. Rev. 84, 230-31 (1959). 

“ The Court expressly reserves judgment on the ~ verceterh whether or not sub- 
stantive provisions of the collective bargaining agreement pertaining to per- 
missive subjects of bargaining also fall within the field of federal preemption: 

“We need not concern ourselves today with a contractual provision Ferme | 
with a subject matter that the parties were under no obligation to discuss 
358 US. 288, 295 (1959). 

* Brief for Petitioner, . 18-19; Hafer, A Pragmatic Article Foncwuing F ive 
eral Preemption and La or Law, 1960 Wis. L. Rev. 279, 290. 
than a slight possibility that Attorney Hafer wrote the Brief for Petitioner “ 
the Oliver case.) 

“Cf. Mr. Justice Frankfurter’s reasoning in the Garmon case, as quoted in 
note 39 supra. Of course, it is possible that the federal courts will assume ex 
clusive jurisdiction of that question or of the entire area, applying state law to 
those subjects of bargaining which are permissive, in much the same manner as 
state law is applied under the Tompkins rule, Erie R.R. v. Tompkins, 304 US. 
64 (1938). However, this seems rather unrealistic. 
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law requires the parties to bargain. Implicit in the Court’s major 
premise is the fact that the parties are required to bargain on the 
subject. Abolition of the distinction between mandatory and per- 
missive subjects in determination of the scope of preemption would, 
therefore, seem to require an alternative basis for the preemption 
result of the Oliver case which basis would also provide rationale 
for future cases involving permissive subjects of bargaining. 

In the last analysis, the determination whether or not to extend 
the preemption doctrine to permissive subjects will involve a policy 
judgment, a weighing of relative evils: On one hand, the evil of 
inevitable confusion from requiring double duty of the statutory 
language of section 8(d), and the evil of allowing state courts to 
determine the distinction between mandatory and permissive and 
hence, in effect, to determine the scope of preemption; and, on the 
other hand, the inherent evils involved in allowing parties to a 
collective bargaining agreement to coexist with other citizens of a 
state and yet be governed by their federally protected agreement, 
wholly impervious to state laws so far as those laws conflict with 
the collective bargaining agreement. Indeed, the latter evils chal- 
lenge the most acute of pessimistic imaginations. For example, the 
Ohio trial court said: “[I]}t would seem to follow that it is proper 
in any case to fix the price of an employer's products.”°? Or again, 
the parties might write their own rules of the road, or immunize 
the union drivers against damage suits for negligence.** These evils 
are undoubtedly overstated. But the evil involved in allowing state 
courts to distinguish mandatory from permissive may also be over- 
stated.** Past decisions of federal courts and the NLRB have fixed 
relatively clear boundaries between mandatory and permissive sub- 
jects of bargaining.*® 





= Record, p. 167-68. 

™ Cf. Brief for Respondent Oliver, p. 49. 

* Note, 51 Cotum. L. Rev. 84, 89 (1951): 
“A second group of restrictions, applicable solely to state judiciaries, is 
designed to prevent the states from impeding the operation of the central 
government. State courts, although bound by the Supremacy Clause, may 
take an unduly narrow view of the proper scope of 1 law, especially 
when it conflicts with local policy. Furthermore, the Supreme Court could 
correct an erroneous determination only after the delay incurred in litiga- 
ting the case through the state judicial system. . . . The risk of such hin- 
drance is normally not serious enough, however, to warrant denial of state 
power to determine the scope of federal authority. But where the likelihood 
of state court error, the importance of the activity affected, or the degree of 
obstruction is sufficiently great, restrictions are imposed on state judicial 
power. In large part these restrictions have been created by Congress, but 
the courts have also participated in their development.” 

*In general, on the distinction between mandatory and permissive subjects 

of bargaining, see Annot., 12 A.LR..2d 265 (1950); ForkoscuH, LABor Law 770-72 
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The balancing of relative evils involves much more than a fear- 
inspired capitulation to a parade of horribles. As to that balancing, 
the Ohio trial court probably approached Truth when it said: 


Like all rights created by law, the right created by Section 157 
in favor of organized employees is not absolute as the Union 
seems to contend. It is limited in extent and relative in char- 
acter and must be balanced against competing rights of other 
persons and the public.* 


The United States Supreme Court has, in the past, addressed 
itself to this problem of balancing relative evils: 


When the exercise of state power over a particular area of 
activity threatened interference with the clearly indicated pol- 
icy of industrial relations, it has been judicially necessary to 
preclude the States from acting. However, due regard for the 
presuppositions of cur embracing federal system, including the 
ame ay of diffusion of power not as a matter of doctrinaire 
ocalism but as 2 peamnates of democracy, has required us not 
to find withdrawal from the States of power to regulate where 
the activity regulated was a merely peripheral concern of the 
Labor Management Relations Act.5’ 


In the Oliver opinion, too, the Court suggested that there are areas 
where state policies may be paramount: 


We have not here a case of a collective bargaining agreement 
in conflict with a local health or safety regulation. . . .** 
Conclusion 
The direction of federal labor law is plainly toward total pre- 
emption.® Perhaps six bee of state authority remain today:* 





n.34, 870-91 (1953). Some of the significant cases holding subjects to be within 
mandatory bargaining include Ford Motor Co. v. Huffman, 345 US. 330, 337 
= (seniority); W. W. Cross & Co. v. NLRB, 174 F.2d 875, 878 (lst Cir. 
949) (group insurance); Inland Steel Co. v. NLRB, 170 F.2d 247, 251 (7th Cir. 
1948) | —— and retirement eo: a NLRB v. J. H. Allison & Co., 165 F.2d 
766 6s (merit increases); Polar Water Co., 120 N.L.R.B. 155 (1958) 
ptr Her chfield Oil Corp., 110 N.L.R.B. 356, 359-61 (1954) (stock 
ownership); Lehigh Portland Cement Co., 101 N.L.R.B. 529, 536 (982) (rental 
rate in company-owned housing); Weyerhaeuser Timber Co., 87 B. 672, 
M4 nm Bio (cost of meals in compan gk Panges cafeteria); S Mfg. Co., 24 
940) seamng Monet. Dore Waneey Corp On the other side of the 
edger. see NLRB v. Wooster Div. , 356 US. 342 (1958) 
(sul ect of e168, vote procedures Bek og. » thohrom~ gag 


™ San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 243 — 
fact, one is pressed to find illustrations to support Mr. Justice F $ as- 
rinciple of dius Court has, in the past, given much due regard to the 
iple of diffusion of power as a promoter of democracy. The Tompkins 
R.R. v. Tompkins, 304 US. 64 (1 is, of course, one good example. 
eamsters Union v. Oliver, 358 U.S. 283, (1959). 
© Sec Hafer, note 50 supra. 
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(1) the area left to the states by the Algoma Plywood decision;* 
(2) the area of union-member relationships;** (3) the former “no- 
man’s land” where the NLRB declines to exercise its jurisdiction; 
(4) the area of so-called “right to work” legislation;** (5) the area 


Consider the Court’s language in Weber v. Anheuser-Busch, Inc., 348 US. 

468, 480-81 (1955): 
“By the Taft-Hartley Act, did not exhaust the full sweep of legis- 
lative power over industrial relations given by the Commerce Clause. Con- 
gress formulated a code whereby it outlawed some aspects of labor activities 
and left others free for the operation of economic forces. As to both cate- 
gories, the areas that have been pre-empted by federal authority and there- 
by withdrawn from state power are not susceptible of delimitation by fixed 
metes and bounds. Obvious conflict, actual or potential, leads to easy ju- 
dicial exclusion of state action. ... But . . . the Labor-Management Re. 
lations Act ‘leaves much to the states, though Congress has refrained from 
telling us how much.’ . . . This penumbral area can be rendered pro- 
ively clear only by the course of litigation.” 

San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959) re-examines 
en a cae a ee ne he See Sees 
involved. 

a Plywood & Veneer Co. v. Wisconsin E. R. Bd., 336 U.S. 301, 305-06 

1 : 

' “The term ‘unfair labor practice’ is not a term of art having an independent 
significance which transcends its statutory definition. The States are free 
(apart from pre-emption by Congress) to characterize any wrong of any 
kind by an employer to an employee . . . as an ‘unfair labor practice.’ . . . 
Had the sponsors of the National Labor Relations Act meant to deny 
effect to State policies inconsistent with the unrestricted enforcement of 
union-shop contracts, surely they would have made their p' manifest.” 

The Oliver rt’s footnote 10, however, implies that Algoma Plywood is now 
limited to its specific facts: 

“In Algoma, state law was allowed to operate to restrict a provision of a 
collective bargaining contract only after it was found after an exhaustive 
examination of the legislative history of the Wagner Act that Congress in- 
tended to leave the special subject of maintenance of membership clauses 
up to the States. .. .” 358 US. 283, 296-97 n.10 (1959). 

See also Railway Employes’ Dep’t, AFL v. Hanson, 351 US. 225, 232 n5 
(1956). Attorney Hafer accepts this strict limitation: Hafer, note 50 supra. 
Note, however, that Algoma Plywood leaves the states free “apart from pre- 
emption by Congress” whereas Oliver footnote 10 would leave the states free 
“only after it was found . . . that Congress intended to leave the special subject 
. .. to the States. . . .” Perhaps the difference indicates only that a turning 

int has been reached in the degree of federal preemption in the field of labor 
aw. See Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). On the other 
hand, there is both logic and precedent to support a presumption of concurrent 
jurisdiction which jurisdiction is not to be preempted by the placing of an 
adverse judicial interpretation on the silence of Cf. Amalgamated 

Ass’n v. Wisconsin E. R. Bd., 340 U.S. 383, 402 (1951) ie pra dissent- 

ing). But see San Diego Bldg. Trades Council v. Garmon, 359 US. (1959); 

Garner v. Teamsters Union, 346 US. 485 (1953). 

@ UAW-CIO v. Russell, 356 U.S. 684 (1958); IAM v. Gonzales, 356 U.S. 617 
(1958). But cf. Labor-Management Reporting and Disclosure Act of 1959 §§ 
101-05, 73 Stat. 519, 522-23 (1959). 

“ Cf. Guss v. Utah L. R. Bd., 353 US. 1 (1957); San Diego Bidg. Trades Coun- 
cil v. Garmon, 353 U.S. 26 (1957). But see Labor-M t and 
Disclosure Act of 1959 § 701, 73 Stat. 519 (1959). It is generally t that 
this provision gives state tribunals jurisdiction to apply state laws. Cf. The 
Supreme Court, 1958 Term, 73 Harv. L. Rev. 84, 228 (1959). 

Labor-Management Relations Act (Taft-Hartley Act) § 14(b), 61 Stat. 151 

(1947), 29 U.S.C. § 163(b) (1958). 
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of violence in labor disputes®* and of illegal strikes;** and (6) the 
area of permissive as opposed to mandatory subjects of bargaining.’ 

That, in regard to the substance of the collective bargaining 
agreement, the Court can continue to base inclusion in or exclusion 
from federal preemption on a distinction between mandatory and 
permissive seems doubtful. Whether the next step is total pre- 
emption, a different basis for the preservation of some state control, 
or an overruling of the Oliver case (and, consequently, no preemp- 
tion of the substance of collective bargaining agreements) must be 
left to a judicial or perhaps a Congressional®* weighing of conflict- 
ing policy factors. 





*UAW-CIO v. Russell, 356 U.S. 634 (1958); UAW v. Wisconsin E. R. Bd., 
351 U.S. 266 (1956); United Constr. Workers v. Laburnum Constr. Corp., 347 
U.S. 656 (1954); Allen-Bradley Local 1111 v. Wisconsin E. R. Bd., 315 U.S. 740 
(1942). But the state’s power is strictly limited to preventing the violence: 
Youngdahl v. Rainfair, Inc., 355 U.S. 131 (1957). 

® International Union, UAW-AFL v. Wisconsin E. R. Bd., 336 U.S. 245 (1949); 
NLRB v. Sands Mfg. Co., 306 U.S. 332 (1939); NLRB v. Fansteel Metallurgical 
Corp., 306 U.S. 240 (1939). But cf. International Union, UAW-CIO v. O’Brien, 
339 U.S. 454 (1950); Textile Workers of America & Personal Prods. Corp., 108 
N.L.R.B. 743 (1954), reversed, 227 F.2d 409 (D.C. Cir. 1955). 

"See discussion supra at 502. 

® That Congress foresaw the Oliver outcome or intended the confusion in- 
evitable in the Oliver distinction between mandatory and permissive is doubt- 
ful. Of course, the Court said: 

“The solution worked out by the parties was not one of a sort which Con- 
gress has indicated may be left to prohibition by the several states.” 358 
US. 283, 296 (1959). 

Whether Congressional intent is a requisite is a wholly different question. 
Consider Mr. Justice Frankfurter’s t-Oliver review of the Court’s role in 
federal labor lation, San Diego Bldg. Trades Council v. Garmon, 359 U.S. 
236, 239-40 (1959): 

“The comprehensive regulation of industrial relations by Congress . . . in- 
evitably gave rise to difficult problems of federal-state relations. To be 
sure, in the abstract these problems came to us as ordinary questions of 
statutory construction. But they involved a more complicated and perceptive 
process than is conveyed by the delusive phrase, ‘ascertaining the intent of 
the legislature.’ Many of these problems probably could not have been, at 
all events were not, foreseen by Congress. Others were only dimly perceived 
and their precise scope only vaguely defined.” 

Cf. Richmond v. Southern Bell Tel. & Tel. Co., 174 U.S. 761, 774-75 (1899): 
“It may be that the public policy intended to be promoted by the act of 
Congress of 1866 would suggest the granting to telephone companies of 
the rights and privileges accorded to telegraph companies. . . . But the 
question is, not what Congress might have done in 1866 nor what it may 
or ought now to do, but what was in its mind when enacting the statute 
in question.” 

In Browder v. United States, 312 US. 335, 339-40 (1941), however, the Court 

said: 
“Old laws apply to changed situations. The reach of the act is not sus- 
tained or opposed by the fact that it is sought to bring new situations un- 
der its terms. While a statute speaks from its enactment, even a criminal 
statute embraces everything which su uently falls within its scope.” 

Cf. Commonwealth v. Tilley, 306 Mass. 412, 28 N.E.2d 245 (1940); Doherty v. 
Inhabitants of Ayer, 197 Mass. 241, 83 N.E. 677 (1908); City of Buffalo v. Road- 
way Transit Co., 303 N.Y. 453, 104 N.E.2d 96 (1952); People v. Hines, 284 N.Y. 
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The rule of the Oliver case is clear: Preemption is extended to 
the substantive provisions of the collective bargaining agreement 
so far as they are directly related to mandatory subjects of bargain- 
ing.** But the basis on which the rule rests does not seem stable. 
Basing the preemption rule of the Oliver case on a broader man- 
date, like that of Lincoln Mills, for example, would probably have 
given it greater stability and a more certain future.”° On the other 
hand, it might have extended Lincoln Mills to a point which, in 
the end, inspires Congressional action." 

STEVEN I. COHEN 





93, 29 N.E.2d 483 (1940); Slater v. Cave, 3 Ohio St. 80 (1853); Philadelphia Re- 
tail Liquor Dealers Ass’n v. Pennsylvania Liquor Control Bd., 360 Pa. 269, 62 
A.2d 53 (1948); Fox Film Corporation’s Application, 295 Pa. 461, 145 Atl. 514 
(1929); Commonwealth v. Quaker City Cab Co., 287 Pa. 161, 134 Atl. 404 (1926), 
rev'd on other grounds, 277 U.S. 389 (1928); Spangler v. Corless, 61 Utah 88, 
211 Pac. 692 (1922). The weight of modern authority seems to support the 
view expressed in the Browder case. 

© Cf. The Subreme Court, 1958 Term, 73 Harv. L. Rev. 84, 229 (1959). For a 
survey of the doctrine of federal preemption in the field of labor law and the 
impact of the Oliver decision upon that doctrine, see Hafer, note 50 supra. Com- 
pare the visions of Professor Cox prior to the Oliver decision: Cox, Federalism 
in the Law of Labor Relations, 67 Harv. L. Rev. 1297, 1320, 1324-25, 1329-31 
(1954). 

Another possible alternative might be to base the decision on an interpre- 
tation of the silence of Congress, without more; that is, to say that since Con- 
gress passed no regulations regarding the substantive provisions of the collect- 
ive bargaining agreement, it intended to leave that area free from all regula- 
tion and totally up to the parties themselves. See Terminal R. Ass’n v. Brother- 
hood of Trainmen, 318 US. 1, 6 (1943). There is even some language in the 
Oliver opinion which seems headed in that direction: 

“The purposes of the Acts are served by bringing the parties together and 

establishing conditions under which they are to work out their agreement 

themselves. To allow the application of the Ohio antitrust law would wholly 

defeat the full realization of the congressional purpose.” 358 U.S. 283, 295-96 
1959). 

Pel en most unfortunately, the Court felt it necessary to tie this language 
to the statutory distinction between mandatory and permissive subjects. It 
might be argued, however, that the crucial fact is not that Congress required 
the parties to bargain but that Congress intended the substantive provisions 
of a bargain to be free from restrictions, regardless of whether the bargain it- 
self was required or only facilitated by federal labor law. This is not quite the 
same as Attorney Hafer’s argument, text at note 51 supra. 

™ Consider here the view of Professor Feinsi that Lincoln Mills “may be 
only a straw in the wind” because resort to judicial intervention in such cases 
has not, in the past, “increased industrial peace and stability, the basic ob- 
jectives of our national labor ae Feinsinger, Enforcement of Labor Agree- 
ments, 43 Va. L. Rev. 1261, 1276 (1957). His colleague on the Wisconsin faculty, 
Professor Bunn, takes the view that Lincoln Mills correctly represents the in- 
tent of Congress. Bunn, note 26 supra. Professor Gregory offers a third view. 
He thinks that “Congress was not entirely sure what it meant in section 301.” 
Gregory, supra note 25, at 637. And so, as literature records, “You pays your 
money. and you takes your choice.” Punch, vol. x, p. 16 (1846). 
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Notes 


TAXATION—STATUTORY CONSTRUCTION OF THE IN- 
HERITANCE TAX RATE STRUCTURE—The Wisconsin in- 
heritance and gift tax statutes accord preferential treatment to 
certain categories of persons including “the husband of a daughter” 
of the decedent or donor. Wisconsin lawyers have been uncertain 
as to whether this language includes the widower of a deceased 
daughter. No Wisconsin case provides an authoritative answer, 
although other states having similar statutory language have inter- 
preted the phrase. 

A recent decision of the Nebraska Supreme Court! involved the 
construction of this phrase in a Nebraska inheritance tax statute.” 
A devise and bequest was made to Claud Todd from Addie Thomp- 
son, the mother of Todd’s first wife, Ella. Todd had been married 
to Ella at the time of her death in 1932. In 1936, Todd married his 
present wife. Addie made the will provision for Todd in 1957 and 
died later the same year. 

The court held that the transfer to Todd should be taxed at the 
rate provided “in all other cases”* rather than under the lower rate 
provided for certain relationships including that of a “husband of 
a daughter.”* Because the death of Ella dissolved the relationship 
‘by affinity between Todd and Ella’s mother, Addie, Todd was no 
longer the “husband of a daughter” and, therefore, was not entitled 
to be taxed at the lower rate.’ The opinion further indicated that 
Todd, because of his subsequent remarriage, would not have quali- 
fied for the lower rate even if the statute had been construed to 
mean widower of a daughter. 

Although aware that the Nebraska statute had evolved from an 
1885 New York statute,® this court refused to adopt the prior con- 

1In Re Thompson’s Estate, 169 Neb. 311, 99 N.W.2d 245 (1959). 

* Nes. Rev. Stat. § 77-2004 (1943), which provides in part: “.. . father, 
mother, husband, wife, child, brother, sister, wife or widow of a son, husband 
ofa nag veg ar 

* NEB. . STAT. § 77-2006 (1943). 

*See note 2 supra. 

*“The decision of the reported case [People v. Snyder, note 17 infra] that the 
low rates applicable to the ‘husband of a daughter’ are intended for the widower 
of a daughter, although the latter predeceased the testator, harmonizes with 
practi all of the direct authority on this point which has been found.” 
Annot., 88 A.L.R. 1016 Bg 

*N. Y. Sess. Laws 1885, ch. 483. Actually, the Nebraska statute had been 


ue from Illinois after Illinois had adopted a modification of New York's 
1885 act. 
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struction of this statute by the New York courts. There were at 
least two New York cases on this subject prior to the adoption of 
the Nebraska act’ in 1901, both of which reached a result contrary 
to that in the Thompson case. In Re Ray’s Estate, decided in 1895 
by a surrogate’s court, has become the leading case on the construc- 
tion of this phrase. The Nebraska court reasoned that the legisla- 
ture which adopted the Nebraska inheritance tax was not cognizant 
of this case because it had only been decided five years prior to the 
adoption of the act, and because it was not a decision of the highest 
court of the state.* The other case, Matter of Woolsey, which was 
directly in point, was completely ignored even though it was de- 
cided in 1887, and therefore on the books well before the adoption 
of the Nebraska act.’ 

In refusing to follow the Ray case the Nebraska court reasoned 
that the New York act was very similar to, and had probably been 
adopted from, a prior Pennsylvania statute. Hence, the court said, 
it followed that the general rule of construction, that adoption of 
the wording of a statute from another jurisdiction carried with it 
the previous judicial interpretations of that wording,'? dictated 
that judicial constructions of the Pennsylvania courts should be 
followed rather than those of New York. The court then cited 
a Pennsylvania case"* supporting its decision, although the case 
was not directly in point." 

In the Ray case, previously described as the leading case on the 
construction of the phrase in question, the New York court held 





™ Neb. Laws 1901, ch. 54. 

®In Re Ray’s Estate, 13 Misc. 480, 35 N.Y.Supp. 481 (Surr. Ct. 1895). 

* This latter point has not been considered fatal to the value of the case as a 
precedent by the numerous courts who have cited and followed it. It is _— - 
tant to note on this point that the case was never appealed. Annot., 88 A.L.R. 
1016 (1934). 

*” Matter of Woolsey, 19 Abb.N.Cas. 232, 6 Dem. 145 (1887). 

“It is interesting to note that the citation to this case is included in a 1901 
edition of the Revised Statutes, Codes and General Laws of New York, which 
followed each statute section with citations of cases construing that section. 

4 The court cited the statement of this rule in Yates v. United States, 354 US. 
298 (1957). The Wisconsin statement of this rule is set forth in Estate of Sweet, 
270 Wis. 256, 258, 70 N.W.2d 645, 647 (1955). 

“It is a settled rule in the construction of statutes, that where a statute has 
received a judicial construction in another state, and is then adopted, it is 
taken with the construction which has been so given to it.” 

“Commonwealth v. Powell, 51 Pa. 438 (1866). 

“In this case the court held that a widow of a son, who remarried during the 
life of the testatrix (the mother of the son), was not entitled to the exemption 
under the statutory designation “wife or widow of a son.” With reference to the 
meaning of the word “widow,” the court said: “The word is so entirely and 
exclusively descriptive of an unmarried condition, having once been married, 
that any other sense would be figurative.” Id. at 440. 
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that a “husband of a daughter” includes the husband of a deceased 
daughter, though he has remarried. In arriving at this conclusion 
the court stated: 


The word “husband” or “surviving husband” has become so 
imbedded in our statutes and in all legal phraseology that it 
has the same force and the same legal effect as if he had been 
described as “widower.” If the legislature had intended not 
to use the word “husband” in the same sense as it has always 
been used by the laws of this State and by its courts, it would 
have made its meaning clear, definite and certain, by saying 
the “husband of a daughter, if she be living.” By omitting to 
restrict this exemption to a husband whose wife was living, it 
seems very clear that the word “husband” is here used in its 
general and accepted sense, which not only common usage but 
the statutes of this State make use of, and as the word is ordi- 
narily used and understood in speaking of a surviving “hus- 
band.”** 
The court further stated: 

[7 Jhough married to another woman, the husband is still the 

widower of his former wife.'® 

This case has often been cited as authority for these proposi- 
tions.*7 Other courts have accepted the Ray case for the proposition 
that “husband” includes “widower” or “surviving husband,” but 
have refused to include a surviving husband after he has remar- 
ried.** 

In an analogous situation, courts have held that the term widow, 
as used in statutes, refers to a person and not her state or condi- 
tion, whether she remains a widow or remarries.‘® This reasoning 
supports the construction of this phrase by the New York courts 
as set forth in the Ray case and followed in most jurisdictions that 
use the phrase in their statutes. 


Situation in Wisconsin 


The phrase, “husband of a daughter,” is used in three places in 
the Wisconsin statutes on inheritance and gift taxes.*° Section 72.02, 





* 35 N.Y.Supp. at 482. 

* Id. at 484. 

"For example: People v. Snyder, 353 Ill. 184, 187 N.E. 158 (1933); Dennis v. 
Commissioner, 165 N.E.2d 893 (Mass. 1960); In re Atherton’s Estate, 333 Mich. 
193, 52 N.W.2d 660 (1952); Clay v. Edwards, 84 N.J.L. 221, 86 Atl. 548 (1913). 

* Calvert v. Fisher, 259 S.W.2d 944 (Tex. Civ. Ct. of Appeals 1953); Cahn v. 
Calvert, 321 S.W.2d 869 (Tex. 1959). 

"In re Rhead’s Estate, 288 Mich. 220, 284 N.W. 706 (1939); Mathews v. 
Marsden, 71 Mont. 502, 230 Pac. 775 (1924); In re Waters’ Estate, 101 N.E.2d 
815 (Ohio P.Ct. 1951). 

*” Wis. STAT. ch. 72 (1957). 
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which deals with the primary rates of the inheritance tax, prescribes 
the rates at which transfers to certain categories of recipients are 
taxed. The rate is two percent on the first $25,000 if the recipient 
qualifies as, among other designations, a “husband of a daughter.”?* 
If the construction were placed upon this phrase that a surviving 
husband did not qualify, the primary rate would be eight percent 
on the first $25,000.22 Furthermore, the primary rates (2% and 8% 
in this case) are used in multiples to determine the rate at which 
progressively larger transfers are taxed.?* 

A similar situation is involved in sections 72.77 and 72.78, which 
prescribe the rates at which gifts are taxed. 

Section 72.01(5) is concerned with transfers made under a power 
of appointment. The pertinent provisions of this section are that 
the exercise or failure to exercise a power of appointment is subject 
to an inheritance tax on the transfer of the property except where 
the power to appoint is restricted “within a class which excludes 
the donee of the power and is restricted tothe husband, wife, lineal 
issue, the wife or widow of a son and the husband of a daughter of 
the creator of the power.” Thus the construction of the phrase to 
include a “surviving husband” makes the power permitting ap- 
pointment to him nontaxable. 

It should be apparent from the foregoing discussion that a con- 
struction of the phrase which would not include a “surviving hus- 
band” would result in a significant additional tax burden on the 
transfer. 

Chapter 72 of the Wisconsin statutes, which is entitled the Wis- 
consin Inheritance Tax Act but which also contains the gift tax 
provisions discussed above, evolved from the New York act and 
was adopted in Wisconsin in 1903.2 The phrase in question was 
found in the adopted act, and it remained the same in both the 
New York and Wisconsin statutes until 1937 when New York 
amended the phrase to read “husband or widower of a daughter,”*5 
thus incorporating the judicial constructions of the Ray and Wool- 
sey cases.2° Although the Wisconsin Inheritance Tax Act has been 





™ Wis. STAT. § 72.02(1) (1957). 

* Wis. Stat. § 72.02 (4) (1957). 

* Wis. Stat. § 72.03 (1957). Twice the primary rate for amounts between 
$25,000 and $50,000 (thus, 4%, or 16%), three times the primary rate for amounts 
between $50,000 and $100,000 (thus, 6% or 24%), four times the primary rate for 
amounts between $100,000 and $500,000 (thus, 8% or 32%), and five times the 
primary rate for amounts in excess of $500,000 (thus, 10% or 40%). 

* Wis. Laws 1903, ch. 44. 

* N.Y. Sess. Laws 1937, ch. 550. 

* Illinois has subsequently amended its act in the same manner. 
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amended periodically, this phrase has remained exactly the same 
and its context substantially identical.2’ 

The Wisconsin Supreme Court has never been confronted with 
a case where the construction of this phrase was at issue. This is 
because the Wisconsin Department of Taxation has consistently 
construed the phrase to include a surviving husband,”* and, of 
course, no devisee or legatee has objected to being allowed the 
benefit of the lower rates. The Department has also indicated that 
its position is the same whether or not the man has remarried.*® 
The construction followed in Wisconsin is, therefore, contrary to 
the Nebraska court’s construction in the Thompson case, but it is 
in accord with the weight of authority.*° 

The Department's position is supported by the judicial construc- 
tion given the New York act prior to its adoption by Wisconsin, 
as expressed in the Ray and Woolsey cases. Our court has stated 
with reference to the Wisconsin Inheritance Tax Act: 

[B]y enactment of the statute Wisconsin took over the princi- 

ples upon which the New York courts had rested their inter- 

pretation of it... .* 


Another factor which supports the Department’s position, and 
also distinguishes Wisconsin from Nebraska, is the rules of con- 
struction applied in the interpretation of tax statutes. Nebraska 
invokes a rule of strict construction against an exemption, and 
thus in favor of a tax.*? Wisconsin also strictly construes against an 
exemption, but in regard to the coverage of tax statutes, employs 
the more common practice of construing doubts in favor of the tax- 
payer.** Contrary to Nebraska, this situation does not involve an 
exemption. It merely involves a question of the coverage of a tax 
statute, i.e., which rate applies, not whether the transfer is exempt 





* Amendments to the Wisconsin Inheritance Tax Act prepared by the Wis- 
consin Department of Taxation, which included the insertion of the words “or 
widower” in the phrase to make it read husband or widower of a daughter, have 
been introduced in the last two sessions of the legislature. These amendments 
were defeated on other issues, but they do indicate the intent of the Department 
to codify its consistent administrative construction of the phrase. 

* Interview With Mr. Richard Williams, Inheritance Tax Counsel for the State 
of Wisconsin, April 26, 1960. 

» Ibid. 

* See note 5 supra. 

™ Estate of Sweet, 270 Wis. 256, 261, 70 N.W.2d 645, 648 (1955). 

= In re hosp ro Estate, 169 Neb. 311, 99 N.W.2d 245, 251 —_ 

™ See Estate of Sweet, 270 Wis. 256, 262, 70 N.W.2d 645, 648 (1955), where the 
court states: 

a ee oe et 6 Oe Catt De Sneed 2eiert 
clear ex’ that , and where am i 

doubt exist pede Fo in tier of the person shy oa fh is 
sought to impose the tax.” 
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from the tax. Thus the Wisconsin court would probably construe 
the phrase in favor of a surviving husband and allow him the bene- 
fit of the lower rates. 

The Department's position is also supported by the view that its 
long standing administrative construction** should not be upset 
except by legislative action, and the absence of legislative action 
is an implied ratification of the construction. This view is con- 
sistent with that expressed by the Wisconsin court in 1919. 


The construction pest upon the law in this respect by the 
courts of New York having been followed by the county courts 
and administrative officers of this state, with the acquiescence 
of the legislature, for upwards of twenty years, evidences a 
practical construction which only the legislature should 
change.** 


A final argument in support of the construction given the phrase 
by the Department is found in the use of the term “husband” else- 
where in the Inheritance Tax Act. In the section on the primary 
rates of the tax** the statute says: “Where the person or persons 
entitled to any beneficial interest in such property shall be the 
husband, wife, . . . or the husband of a daughter of the decedent. 
..-” It is evident that the initial use of the term in this sentence 
means surviving husband.** It would logically follow, therefore, 
that the second use of the term in the same sentence should also 
mean a surviving husband. Another example is section 72.045(1) 
which uses the phrase “husband of the decedent.” There can be 
no question but that this means surviving husband. 

A possible argument against the Department's position might be 
made from the words of the statute “wife or widow of a son, or the 
husband of a daughter.”** From this language it might be argued, 
on an expressio unius theory, that the inclusion of the term “widow” 
and the omission of the term “widower” impliedly excludes the 
latter. The fact that the Department has extended its construction 
of this language to include the widow of a son even though she had 
remarried,*® indicates that it does not subscribe to this argument. 

It might also be argued that there are greater public policy 
grounds for extending the benefit of the lower rates to a widow 

~ : : : , 
tion baa bees consisteatly applied since the adoption of the act in 1808. 

* Estate of Week, 169 Wis. 316, 319, 172 N.W. 732, 734 (1919). 

* Wis. Stat. § 72.02 (1) (1957). 

"To follow the Nebraska court's reasoning, that a relationship by affinity 
dissolves upon death, would render this use of the term meaningless. 


* Wis. Stat. §§ 72.01 (5), 02 (1), .77 (2) (1957). 
* See note 28 supra. 
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than there are to a widower. A widow may well have greater finan- 
cial difficulties than a widower following the death of a spouse. 
However, the Department does not subscribe to this policy reason- 
ing and can see no substantial reason for preferring one over the 
other.*° Furthermore, in actual practice these devises and bequests 
probably occur more frequently where there are minor children in- 
volved. The parents of a deceased spouse may make a devise or be- 
quest to help provide for their grandchildren but make it to the 
surviving spouse because of the practical difficulties in devising and 
bequeathing directly to minors. If this is the reason, there appears 
to be no substantial policy basis for a distinction between a widow 
and a widower. 


‘THOMAS G. RAGATz 





CRIMINAL LAW—ATTEMPTS—THE DAMMS CASE AND 
THE GENERAL ATTEMPT STATUTE—The Wisconsin general 
attempt statute clearly sets forth two requirements for conduct to 
be deemed a criminal attempt: First, intent to commit the crime 
allegedly attempted; second, some acts in furtherance of this intent.* 
The purpose of this Note is to discuss the intent requirement in 





“ Ibid. 

* Wis. STAT. § 939.32 (2) (1957) reads in part as follows: 

“An attempt to commit a crime requires that the actor have an intent to 
perform acts and attain a result which, if accomplished, would constitute 
such crime and that he does acts toward the commission of the crime. . . .” 

At common law two elements were likewise required for conduct to be deemed 
a criminal attempt. See generally, CLARK & MARSHALL, Crimes § 113-25 (5th ed. 
1952); WiLLIAMs, CRIMINAL Law § 140-54 (1953); Perkins, CRIMINAL Law 476-512 
(1957); Sayre, Criminal Attempts, 41 Harv. L. Rev. 821 (1928); Skilton, The 
Requisite Act in a Criminal Attempt, 3 U. Pitt. L. Rev. 308 (1937); Skilton, 
The Mental Element in a Criminal Attempt, 3 U. Prrr. L. Rev. 181 (1937); 
Turner, Attempts to Commit Crimes, 5 Cams. L.J. 230 (1934). 

At common law when conduct was adjudged to be a criminal attempt, the 
offender was charged with a misdemeanor regardless of the fact that he may have 
attempted a felony. PERKINS, supra at 476. In the Wisconsin general attempt 
statute the actor may be punished almost as severely for an attempted crime as 
he would have been punished had he successfully completed his efforts. Wis. 
Stat. § 939.32 (1) (1957) provides: 

“Whoever attempts to commit a felony or a battery as defined by s. 940.20 
or theft as defi by s. 943.20 may be fined or imprisoned or both not to 
exceed one-half the maximum penalty for the completed crime; except that 
for an attempt to commit a crime for which the penalty is life imprisonment, 
the actor may be imprisoned not more than 30 years.” 
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light of a recent Wisconsin case? and the act requirement in view 
of the general attempt section of the criminal code. 

The acts of the defendant may have a dual significance.* They 
may fulfill both of the requirements of the attempt statute. In all 
cases a determination must be made whether or not the defendant 
had “done enough” in furtherance of the criminal intent. This 
function of the acts will be discussed later in the Note.* In addi- 
tion, the acts may provide inferences from which the requisite crim- 
inal intent may be proven.’ This function of the acts will be dis- 
cussed immediately below. 


Acts AS INDICIA OF CRIMINAL INTENT® 
Generally 


The probative value of the acts in an attempt prosecution may 
depend upon the presence of any or all of the following factors: 
(1) where the nature of the offense requires multiple acts, how much 
defendant accomplished before apprehension; (2) whether the acts 
(or act) unequivocally demonstrate or refute defendant’s possession 
of the criminal intent; (3) what caused the defendant to fail? 

It is reasonable to assume that the closer defendant comes to a 
successful consummation of a criminal offense, the stronger the in- 
ference becomes of an intent to commit that offense. And intent 
is more readily inferable where it objectively appears that defen- 
dant has done all that is necessary to commit the crime which he 
is charged with attempting, than when there is some doubt whether 
defendant has done all that is necessary. It is clear that certain acts, 
by their very nature, are more indicative of a specific criminal in- 
tent than others (é.g., aiming a gun, firing it but missing—then 
apprehension versus aiming the gun—then apprehension). Finally, 





? State v. Damms, 9 Wis.2d 183, 100 N.W.2d 592 (1960). 

* Turner concludes that the sole purpose of the acts is to establish the intent. 
Turner, supra note 1, at 235. Skilton, on the other hand, concludes that the 
requisite act should not be regarded as being merely for the purpose of evi- 
dencing the intent; that the act is a separate and independent part of the crime. 
Skilton, The Requisite Act in a Criminal Attempt, 3 U. Prrr. L. Rev. 308 n.l 
(1937). 

«Sen discussion infra at 522. 

*In prosecutions for attempted crimes the specific intent may be inferred from 
the acts of the defendant. See CLark & MARSHALL, supra note 1, at § 115. See 
e.g., Scott v. People, 141 Ill. 195, 30 N.E. 329 (1892) (intent to commit abortion 
inferred from the use of certain instruments). 

*“The word ‘attempt’ means to try; it implies an effort to bring about a 
desired result. Hence an attempt to commit any crime — a specific intent 
to commit that particular offense.” PERKINS, supra note 1, at 496. 

A particular intent must be proved either by direct or circumstantial 
evidence, which would warrant the inference of the intent with which the act 
was done.” Thacker v. Commonwealth, 134 Va. 767,770, 114 S.E. 504, 505 (1922). 
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the cause of defendant’s failure may affect the probative value of 
the acts. In some cases, defendant will have failed before appre- 
hension. The most common illustration of this situation is where 
it was impossible for defendant to have consummated the crime 
which he is charged with attempting due to inadequate means e¢.g., 
unloaded or defective gun.*? Doubt whether the defendant really 
believed his acts were sufficient, therefore whether he had an intent 
to commit the completed crime, is a natural consequence of such 
an occurrence. 


The Effect of Impossibility Due to 
Inadequate Means 


Where, before apprehension, it was impossible due to inadequate 
means for defendant to have consummated the crime he is charged 
with attempting, the issue is: Did defendant believe that he had 
done all that was necessary to commit the crime?* The resolution 
of this issue is crucial because, “One does not attempt to commit 
a crime which he knows he cannot perpetrate because there is no 
real intention to do what is known to be impossible.”* (Emphasis 
added.) 

The nature of the inadequacy of the means may have a signifi- 
cant effect upon the task of proving knowledge of the impossibility 
that the inadequacy has created. Assume that D claims: I had no 
criminal intent; I knew all the time that my means were inade- 
quate, thus that it was impossible to consummate the crime that I 
am being charged with attempting. Would his contention be more 
believable if the inadequacy was due to the fact that the gun was 
unloaded as distinguished from an inadequacy due to a defective 
firing pin? In addition, some means are obviously ineffective to an 
observer, ¢.g., attempting to kill by voodoo.*° 

Writers on the subject agree that if defendant is not aware of 





generally PERKINS, supra note 1, at 489-94; CLARK & MARSHALL, supra note 
1g f 18-25; Sex 25; See also Strahorn, The Effect of Impossibility on Criminal Attempts, 
Pa. L. Rev. 962 (1930). 

* See e.g., State v. Damms, 9 Wis.2d 183, 100 N.W.2d 592 (1960). 

* See PERKINS, supra note 1, at 490. 

*“And it is generally assumed that an attempt will not be recognized if suc- 
cess was obviously Seaentibie, < . .” PERKINS, supra note 1, at 490. Moreover, 
the nature of some inadequacies raise such serious doubt as to whether defendant 
was aware of the impediment that discussion by the court on that issue may be 
absent. See State v. Dunn, 103 N.W.2d 36 (Wis. 1960). (conviction of at- 
tempted murder affirmed.) Defendant ly attempted to commit murder 
» 4 strangulation. The instrument which t apparently used for that 

» a piece of wire, broke in a struggle with the intended victim. One 
that defendant would have a difficult time convincing the trier of 
fact that knew the wire was inadequate for the purpose of strangulation. 
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the impediment to success, the fact that it was impossible for de- 
fendant to have consummated the crime he is charged with attempt- 
ing does not preclude his conviction of a criminal attempt." More- 
over, similar statements may be found in the cases: impossibility is 
no defense if it is not obvious;? absurd or obviously inadequate 
means is a defense;'* the actor must be unaware of the impediments 
to success.* The “awareness test” has generally been limited in its 
application to situations in which the impossibility was due to in- 
adequate means or due to the fact that the apparent object of de- 
fendant’s efforts was not in the expected place.’ 

Thus, when it is shown that defendant knew that it was impos- 
sible for him to consummate the crime, indications of a criminal 
intent derived from circumstantial as well as direct evidence will 
likely be rebutted since “there is no real intention to do what is 
known to be impossible.”** The real significance of impossibility 
is its effect upon the proof of a criminal purpose." 





™See CLARK & MARSHALL, supra note 1, at i 122 (apparent adaptation is 
sufficient); Skilton, supra note 3, at 314 (possibility of success need only be ap- 

nt); PERKINS, supra note 1, at 491 (mere fact that the effort is bound to fail 
‘or some reason unknown to the actor at the time, does not prevent recognition 
of a criminal attempt). 

2 See e.g., State v. McCarthy, 115 Kan. 583, 589, 224 Pac. 44, 47 (1924). 

# See e.g., Commonwealth v. Kennedy, 170 Mass. 18, 21, 48 N.E. 770 (1897). 

* See e.g., People v. Lee Kong, 95 Cal. 666, 668, 30 Pac. 800, 801 (1892). 

* See Strahorn, supra note 7, at 997. Strahorn labels situations in which the 
apparent object of defendant's efforts was not in what appears to be the ex- 
pected place as “extrinsic impossibility.” Strahorn, supra note 7, at 979-86. See 
e.g., People v. Lee Kong, 95 Cal. 666, 30 Pac. 800 (1892). Situations in which 
the intended victim unwittingly precludes the consummation of the crime 
directed towards him are also labeied “extrinsic impossibility.” See e.g., Common- 
wealth v. Kennedy, 170 Mass. 18, 48 N.E. 770 (1 (intended victim did not 
drink the poisoned solution). Where defendant’s efforts have failed due to 
inadequate means, Strahorn states that this is an “intrinsic impossibility.” Stra- 
horn, supra note 7, at 971-78. Perkins labels this situation as one of “factual 
impossibility.” PERKINS, supra note 1, at 489-94. Clark and Marshall call it 
“physical impossibility.” CLark & MARSHALL, supra note 1, at § 123. For ex- 
amples of intrinsic, factual, or physical impossibility see, e.g., People v. Grant, 
105 Cal. App.2d 347, 233 P.2d 660 (1951) (defective bomb.) For examples of 
what Strahorn labels “extrinsic impossibility” see e.g., People v. Fiegelman, $3 
Cal. App.2d 100, 91 P.2d 156 (1939) (attempt to steal from an empty pocket); 
People v. Lee — 95 Cal. 666, 30 Pac. oo (shooting at a spot where 
defendant expected a policeman to appear). In the cases cited a con- 
victions of attempted crimes were affirmed. Strahorn states that “extrinsic im- 

ibility” excuses criminality more often than “intrinsic impossibility” because 
in the former there is less an impairment of interest in a greater number of 
cases. Strahorn, supra note 7, at 996-98. 

* See PERKINS, a. note 1, at 490. 

“ The drafters of the Model Penal Code foe god abrogation of the defense of 
impossibility in all situations. They recogn that one of the functions of the 
de: of impossibility has been to, “verify criminal Lp! oy if the means 
selected were absurd there was good ong for doubting that the actor reall 

lanned to commit a crime.” MODEL AL Cope § 5.01, comment (Tent. Draft 


0. 10, 1960). 
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Effect of Impossibility in Wisconsin 


The Wisconsin court early recognized the effect impossibility 
had upon the issue of whether or not defendant possessed the requi- 
site criminal intent. In Winn v. State,'* defendant pointed a loaded 
gun at one Defoy and pulled the trigger. The gun failed to fire. 
Defoy tried to take the gun from defendant but was killed when 
the gun suddenly fired. Although defendant was acquitted on a 
murder charge, he was convicted of “assault with intent to kill.’ 
The supreme court affirmed*® and endorsed the following instruc- 
tion given by the trial court: 


If you find that the defendant, knowing the revolver to be 
loaded; pointed it at Defoy and pulled the trigger . . . the 
intent to kill is proven, even though you should also find that 
the revolver missed fire or failed to go off.” 


The supreme court held that the import of the instruction was 
that the misfire did not affect the intent of the defendant in trying 
to fire the gun.** There was no discussion of the question of de- 
fendant’s awareness of the impossibility. This was probably due 
to the fact that the events subsequent to the misfire (the struggle 
and the discharge of the weapon) left little doubt that defendant 
believed he had done all that was necessary to commit murder. 
Moreover, there is some question whether the case can be classified 
as an impossibility case; the “impossibility” created by the misfire 
was only momentary.”* 





82 Wis. 571, 52 N.W. 775 (1892). 

* Wis. Stat. § 340.36 (1951). This section and the following sections were 
superseded by the general attempt section of the new criminal code: 340.52 
(advice or attempt to commit felony); 343.05(1) (attempt at arson); 340.37 
(attempt to murder by other means); 351.23 (attempting miscarriage); 340.40 
(assault with intent to murder or rob); 340.41 (assault, great bodily harm); 
340.44 (assault, intent to rob); 340.48 (assault intending to rape or carnal knowl- 
edge or abuse); 340.51 (assault to commit felony, advice or attempt). See Platz, 
The Criminal Code, 1956 Wis. L. Rev. 350, 364; Wisconsin LEGISLATIVE COUNCIL 
Rep. ON Bitt No. 100A (1953). 

* The supreme court held that the prosecution for “assault with intent to kill” 
after the aquittal on the murder charge did not put defendant in double 


jeopardy. 

* Winn v. State, 82 Wis. 571, 578, 52 N.W. 775, 778 (1892). 

2 Ibid. 

* Note the following dicta in Jambor v. State, 75 Wis. 664, 676, 44 N.W. 963, 
966 (1890): 


“Suppose the defendant had placed some infernal machine under the bed 
of Mr. Secor, so arranged by clockwork that, after a number of hours, it 
would explode, with intent to kill him. Would not such an act, if, for any 
reason, the machine failed to explode as designed and expected, constitute 
the crime, within the statute? It seems to us it would.” (Emphasis added.) 
Defendant had placed a home made bomb in Secor’s driveway but had, appar- 
ently unintentionally, set it off himself. The supreme court affirmed a conviction 
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In State v. Damms,** the Wisconsin court adopted the “awareness 
test”’** in a case in which the impossibility due to inadequate means 
continued right up to the time of defendant’s apprehension. After 
repeatedly threatening his wife, defendant held a pistol to her 
head and pulled the trigger. The pistol was unloaded. Seconds 
later defendant was apprehended by state patrolmen who had been 
nearby and heard the woman’s screams. Defendant was charged 
with attempting to commit first degree murder. At his trial de- 
fendant testified that he knew the gun was unloaded.?* However, 
two police officers who had questioned defendant on the day he 
was arrested testified that defendant had told them that he believed 
the pistol was loaded.*” Defendant was convicted of violating sec- 
tion 939.32, and on appeal the supreme court affirmed, with one 
justice dissenting. The majority stated: 

Sound public policy would seem to support the majority 
view that impossibility not apparent to the actor should not 
absolve him from the offense of attempt to commit the crime 
he intended. . . . In so far as the actor knows, he has done 
everything necessary to insure the commission of the crime 
intended, and he should not escape punishment because of the 
fortuitous circumstance that by reason of some fact unknown 
to him it was impossible to effectuate the intended result.** 
The court briefly reviewed the evidence on the question: Did 

defendant know that it was impossible for him to commit murder? 





of “attempt to murder by other means,” and reviewed the inferences of criminal 
purpose provided by defendant’s conduct. Although the court states that if 
defendant placed the bomb with intent to kill, the fact that it proved to be 
inadequate would not preclude a conviction of a criminal attempt. It did not 
say that the impossibility of accomplishment caused by the inadequate bomb 
raised doubt as to whether defendant had really possessed an intent to kill in 
the first instance. 
“9 Wis.2d 183, 100 N.W.2d 592 (1960). 
*See discussion supra at 519. 
* Brief for Appellant, appendix 113-14, State v. Damms, 9 Wis.2d 183, 100 
N.W. 2d 592 (1960). 
* Brief for Respondent, soon 101-02. 
*9 Wis2d at 190-91, 100 N.W.2d at 596. It is os note that the 
initial draft proposed by the legislative council included the following subsection: 
“ (3) It is not a defense to a prosecution under this section that, because 
of a mistake of fact or law other than criminal law, which does not tive 
the actor’s intent to commit the crime, it would have been impossible for 
him to commit the crime attempted.” Wis. Laws 1953, ch. 623, § 339.32 (3). 
This subsection was deleted by the Criminal Code Advisory Committee at a 
meeting on june 18, 1955. Since the adopted attempt section, 939.32, did not 
contain this provision, defendant’s counsel argued that § 939.32 should not 
be construed to make one guilty of an attempt to commit a crime if the attending 
circumstances were such as to make it impossible for defendant to have com- 
mitted the intended crime. This conclusion, counsel argued, must have been 
the legislative intent in deleting the subsection from the final version of the 
attempt section. The majority rejected this contention. They held that deletion 
of the subsection did not demonstrate an unequivocal legislative intent that 
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The court recognized that the nature of the inadequacy, the un- 
loaded automatic, was strong evidence that defendant knew the 
gun was unloaded since the opening in the butt into which the clip 
is placed would demonstrate to one looking at the gun that it was 
not loaded. However, the court held that the jury could have right- 
fully disregarded defendant's testimony that he knew the gun was 
unloaded since they could have reasonably concluded that defen- 
dant’s state of excitement may have caused him to overlook the 
obvious absence of the clip and because of the testimony of the 
interrogating officers which contradicted defendant’s claims of 
knowledge. 

In Damms, the impossibility due to inadequate means did not 
preclude a conviction of attempted murder because the jury could 
have reasonably concluded that defendant was unaware of the im- 
pediment. If defendant was unaware of the impediment, it did 
not affect the other evidence of his criminal intent as shown by his 
statements and inferences provided by his actions. However, the 
doubt that impossibility of accomplishment casts upon the conten- 
tion that defendant possessed the intent to commit the crime he is 
charged with attempting is best illustrated by the dissent. The 
dissenting justice was primarily concerned with the nature of the 
inadequacy, the unloaded automatic. Because the justice believed 
that the defendant could feel as well as see that the gun was un- 
loaded, he concluded that the evidence not only raised reasonable 
doubt of intent to attempt murder but also negatived intent to kill.” 


OBSERVING THE ACTs: HAs DEFENDANT 
DoNE ENOUGH? 


It was clear at common law that in order for conduct to amount 
to a criminal attempt there had to be something more than a mere 
intention to commit the crime that a particular defendant was 
charged with attempting; there had to be some overt act.*° How- 





impossibility should be a defense. The court cited other plausible explanations 
for the deletion: the legislature may have intended to leave the question of 
eS as a defense to the common law; subsection (3) was no longer 
necessary. 9 Wis.2d at 192, 100 N.W.2d at 597. The dissent agreed with defend- 
ant’s counsel’s argument. 9 Wis.2d at 198, 100 N.W.2d at 600. In regard to the 
suggestion by the majority that subsection (3) was no longer necessary, see WIs. 
Stat. § 939.43 (1957) and note the similarity in the language of that section and 
the deleted subsection. Platz, supra note 19, at 365, suggests that the mistake 
section will handle mistake of fact as a defense to an attempt to commit a crime 
under § 939.32. 

* Id. at 197, 100 N.W-2d at 599. 

“To constitute an attempt to commit a crime, there must be something more 
than a mere intention to commit it. . . . Without an overt act there cannot be 
an attempt.” CLARK & MARSHALL, supra note 1, at 171-72. 
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ever, there was considerable disagreement over the nature of the 
act or acts which would satisfy this requirement.*? Some courts** 
and writers** felt that it was impossible to formulate a rule which 
might be applied in every case to determine if the acts are a suffi- 
cient overt act; thus, in each case a determination would have to 
be made whether defendant had done enough before apprehension 
to warrant a conviction of a criminal attempt, assuming that the 
requisite intent is proven. However, in an effort to define what 
overt acts, when combined with the specific intent, would warrant 
a conviction of a criminal attempt, various theories or rules were 
devised. The most common of these theories have been denomi- 
nated the preparation,** the proximity,** the locus poenitentiae,™ 
and the equivocality*’ theories. 

The preparation theory provided that there was no criminal 
attempt unless what was done went beyond the stage of merely 
arranging for the means necessary to effectuate the intended re- 
sult. The proximity theory required that the overt acts approxi- 
mate the intended result.*® The locus poenitentiae theory required 
a judgment in each case that the defendant had passed a point at 
which he might have repented and withdrawn.* It has been stated 
that demonstrating the criminal intent is the rationale behind all 
the preceding theories and more specifically behind the require- 





"% See Sayre, Criminal Attempts, 41 Harv. L. Rev. 821 (1928); Skilton, supra 
note 1, at 181 n.1; Turner, supra note 1, at 235; Skilton, supra note 3, at 309. 
See generally CLARK & MARSHALL, supra note 1, at § 116; WILLIAMS, supra note 1, 
at § 142. 

* See e.g., People v. Miller, 2 Cal.2d 527, 42 P.2d 308 (1935). 

* See Skilton, of note 3, at 309. 

*See e.g., People v. Rizzo, 246 N.Y. 334, 158 N.E. 888 (1927). See CLARK & 
MARSHALL, supra note 1, at §§ 117-18; Skilton, note 3 supra; Strahorn, a 
tion for Crime as a Criminal Attempt, 1 WasH. & LEE L. Rev. 1 (1939). 
For a statutory refutation of the “preparation theory” see Wis. Stat. § 943.05 
(1957) (placing of combustible materials an attempt). 

* See e.g., Commonwealth v. Kennedy, 70 Mass. 18, 48 N.W. 770 (1897); see 
also WILLIAMS, supra note 1, at § 145. 

* See e.g., People v. Gibson, 94 Cal. App.2d 468, 210 P.2d 747 (1949). A varia- 
tion of this locus poenitentiae theory is endorsed in Skilton, note 3 supra. 

See e.g., Stokes v. State, 92 Miss. 415, 46 So. 627 (1908). For a discussion of 
this theory see WILLIAMS, supra note 1, at § 145. 

% See PERKINS, supra note 1, at 482. The problem, of course, is to determine at 
what point defendant’s acts went beyond preparation and became perpetration. 
The theory has been criticized as being too restrictive of criminal responsibility 
when intent to commit a crime is clear and as a hindrance to preventive arrest. 
WILLIAMS, supra note 1, at § 146. 

*® The number of necessary acts left undone is an important factor to consider. 
It has been stated that the proximity need only be apparent, not actual. PERKINS, 
supra note 1, at 482; Skilton, supra note 3, at 314. 

“One writer has attempted to devise certain indicia which aid in the deter- 
mination of whether the defendant has passed the locus poenitentiae or, as he 
calls it, the point of “normal desistance.” Skilton, supra note 3, at 312-14. 
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ment of a sufficient overt act.*1 The equivocality theory embodies 
this rationale. This theory requires that the acts unequivocally 
manifest that the criminal intent is possessed by the defendant. 
The theory is premised on the assumption that ambiguous acts are 
the product of an ambiguous intent. 

The Wisconsin cases decided prior to the enactment of the crim- 
inal code do not shed much light on the problem of what is a suffi- 
cient overt act. In only one of these cases is there any mention of 
a common law theory of sufficiency. In Rudolph v. State,** the 
supreme court affirmed a conviction of “advice or attempt to com- 
mit a felony.”** Defendant on appeal urged that the evidence did 
not show that he had committed an overt act. The court held that 
his acts amounted to “more than mere preparation, but falling short 
of actual consummation.’’* 

In cases decided subsequent to the enactment of the criminal 
code, the Wisconsin court was not called upon to determine if de- 
fendant’s acts were “sufficient” under the attempt section.** In 
State v. Damms, the court was not troubled with the sufficiency of 
defendant’s acts. However, the following statement may be taken 
as an indication that the court thought defendant's acts were 
sufficient: 

Sound public policy would seem to support the majority 


view that im impossbilit not apparent to the actor should not 
absolve him the offense of attempt to commit the crime 





“See Turner, note 1 supra. 

“The reason for requiring evidence of a direct act, however slight, toward 
consummation of the intended crime, is, as pointed out . . . in Wharton’s 
Criminal Law, that in the majority of cases up to that time the conduct 
of the defendant, consisting merely of acts of preparation, has never ceased 
to be equivocal; and this is necessarily so, irrespective of his declared intent. 
It is that q wee gebeg age equivocal that must be before the act be- 
comes one wi may be said to be a commencement of the commission of 
the crime . peepee S ayphnn vclger og ig decir yng vi. 
ity remains no one can say with certainty what the intent of the defendant 
is.” People v. Miller, 2 Cal.2d 527, 531, I 7. 308, 310 (1935). 

“The intention of the actor can alone be clearly ascertained by the move- 
ments which he has made to complete his design.” United States v. Ford, 
$4 Fed. 26,27 (W.D.N.C. 1888). 

128 Wis. 222, 107 N.W. 466 (1906). 

“See note 19 supra. 

“ Rudolph v. State, 128 Wis. 222, 229, 107 N.W. 466, 469 gan . 

“In State v. Bronston, 7 Wis.2d 627, 97 N.W.2d 504 (1959), defendant's acts 
were sufficient enough to warrant a conviction of at on ti bat 
but their sufficiency in that was not discussed of defend- 
ant’s acts is not expressly consi in State v. Damns, 9 Wis.2d 188,” 100 N Wd 
592 (1960). Nor was there m question whether defendant had “done eno 
to satisfy the requirements of § 939.32 in State v. Dunn, 103 N.W.2d 36 
1 


“9 Wis2d 188, 100 N.W. 2d 592 (1960). 
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he intended. An unequivocal act accompanied by intent should 

be sufficent to constitute a criminal attempt. (Emphasis 

added.)*? 
Moreover, the act of holding a gun to another’s head and pulling 
the trigger would likely satisfy any of the common law theories 
enumerated above as well as the requirements set forth in the 
general attempt section to be discussed immediately below. 

Wisconsin's general attempt statute reads in part is follows: 

. .. and that he does acts toward the commission of the crime 

which demonstrate unequivocally, under all the circumstances, 

that he formed that intent and would commit the crime except 

for the intervention of another person or some other extraneous 

factor.** 
Clearly an act is required. In order to be a sufficient act two re- 
quirements must be met: (1) The acts must unequivocally demon- 
strate that the actor possesses the intent to commit the crime which 
he is charged with attempting; and (2) the acts must unequivocally 
demonstrate that only intervention by another person or other 
“extraneous” (not dependent on the actor) factors would prevent 
the intended crime from being consummated. 

The requirement that the acts unequivocally show that the de- 
fendant formed the criminal intent is substantially an embodiment 
of the equivocality theory discussed previously.“ This requirement 
is actually a repetition of the requirement of a specific criminal 
intent and a recognition of the probative effect of the defendant's 
acts. However, whereas certain acts may successfully provide infer- 
ences of criminal intent, the same acts may not demonstrate that 
intent unequivocally. For example, assume a situation in which 
D goes up to a haystack, fills his pipe and lights a match. This act 
of lighting a match is equivocal. It may show that D is going to 
light his pipe; on the other hand, perhaps the pipe is a “blind” 
and D really intends to set fire to the haystack. If D is arrested be- 
fore he lights the pipe or the haystack, whatever be his purpose, 
his acts up to the time of apprehension may provide inferences of 
criminal intent. But no one could say that his acts “unequivocally” 
demonstrate a criminal intent.*° 

The second requirement is that defendant “would commit the 
crime except for the intervention of another person or some other 
extraneous factor.” For example, assume D attempted to commit 





“ Id. at 190-91, 100 N.W.2d at 596. 

“ Wis. Stat. § 939.32 (2) (1957). 

“See note 41 supra and accompanying text. 
See WILLIAMS, CRIMINAL Law § 145 (1953). 
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a crime but that for some reason his efforts have failed. His efforts 
may have failed due to facts which are unknown to him. Perhaps 
third parties such as policemen may have intervened. Finally, de- 
fendant may have voluntarily desisted.** At the trial, in light of 





"If D has a change of heart and withdraws from the execution of the crime, 
may he be exonerated? Before the act is sufficient? After the act is sufficient? It 
appears settled that the guilt of the defendant is not expunged by an abandon- 
ment caused by something extrinsic, as the sight of an approaching policeman. 
PERKINS, CRIMINAL Law 511 (1957). Two commentators on the subject conclude 
that a change of heart is no defense if, before repenting, defendant had proceeded 
far enough to support a conviction of criminal attempt. PERKINS, supra, at 512; 

MARSHALL, CRIMES § 121 (5th ed. 1952). However, when an abandon- 
ment occurs, it may tend to negate the presence of criminal intent. If such be 
the result, under both common law and statutory authority there can be no 
conviction for a criminal attempt. Wharton states that whenever defendant 
abandons his evil purpose, it should be a defense to a prosecution for attempt. 
WHARTON, CRIMINAL Law § 226 (12th ed. 1932). Perkins states: “Although a 
criminal plan has proceeded far enough to support a conviction of criminal at- 
tempt, it would be sound to recognize the possibility of a locus penitentiae so 
long as no substantial harm has been done and no act of actual danger com- 
mitted.” PERKINS, supra, at 512. Skilton has advocated the “normal desistance” 
theory of “oy ee > He states: “Once that point of normal desistance is passed, 
nothing that the defendant can do or that others may do, can remove the fact 
that the defendant has already committed a criminal attempt.” Skilton, The 
Requisite Act in a Criminal Attempt, 3 U. Pitt. L. REv. 308, 310 (1937). 

What will be the effect of voluntary desistance under the Wisconsin attempt 
section? The section requires acts unequivocally demonstrating that defendant 
had formed the intent and unequivocally demonstrating that he would commit 
the crime except for the intervention of some extraneous factor. Sup D 
begins his efforts, which, with the aid of hindsight, appear to be nefarious, at 
12:00 midnight. By 1:00 A.M. assume that D may be convicted of an attempt to 
commit a crime because intent is inferable from his conduct; moreover, his acts 
unequivocally demonstrate that he possessed the criminal intent. But more 
than that, it can be determined that D most assuredly will commit the crime 
which he appears to be moving toward unless he is stopped by outside forces. 
At 1:15 A.M. D —— everyone and repents. Is it too late for D? Will we say 
to D that you should have repented at 12:59 before it was determinable that you 
had done enough to warrant a conviction of criminal attempt? Clearly, it is 
possible under the wording of § 939.32 to hold D subject to attempt liability 
where he has passed a point at which he could be held for a criminal attempt 
before repenting. On the other hand, if the facts are not separated into specific 
times and the voluntary abandonment is viewed as part of defendant’s total 
conduct, D would not have committed the crime but for outside interference. 
In addition, the repentance, whenever it occurs, may tend to negate other evi- 
dence of criminal intent. Two considerations are involved: One, should we not 
encourage offenders to repent right up to the last necessary act? Second, and in 
opposition to the first point, it has been stated that D can no more wipe out his 
criminal guilt by abandonment of his plan than a thief can wipe out a larceny 
by retu the stolen goods. See PERKINS, supra, at 510-12. 

It should be noted that the initial attempt section epee by the legislative 
council, Wis. Laws 1953, ch. 623, § 339.32 (2), contained the following clause: 
“This paragraph does not apply if the actor voluntarily changes his intent and 
decides not to commit the crime.” This provision was deleted by the Criminal 
Code Advisory Committee. Note that defendant's counsel in Damms argued that 
the legislature must have intended to make impossibility of accomplishment a 
defense to prosecutions under 939.32 because a provision denying that defense 
if the impossibility was caused by a mistake or fact or noncriminal law which 
did not negative criminal intent was deleted. See note 28 supra. Might one 
argue that due to the deletion of the provision allowing voluntary desistance 
as a defense to a prosecution under the attempt section, voluntary desistance is 
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all the circumstances of the case, it must be determined whether 
the “defendant would commit the crime except for the intervention 
of another person or some other extraneous factor.” In other words, 
was it too late for the defendant to have repented and withdrawn; 
had he passed the locus poenitentiae? 

The words “another person” or “some other extraneous factor” 
imply that intervention was other than voluntary desistance. They 
do not establish a requirement that the frustration must have been 
another person or some other extraneous factor, although in most 
cases such events will have been the frustrating factors.5? However, 
when the defendant's efforts are frustrated by events not extraneous, 
events over which the defendant has had some control, such occur- 
rence may refute the claim that defendant possesses a criminal in- 
tent. This result will occur when the event over which defendant 
had control caused the failure and defendant was aware of the 
impossibility.** If defendant can show that he was aware of the 
impossibility and successfully negate any suggestion that he had an 
intent to commit the crime that he is charged with attempting, 
then there need be no inquiry whether the defendant would have 
committed the crime but for outside intervention. 

A collateral issue in the Damms case** was whether the impossi- 
bility of accomplishment due to the gun being unloaded fell within 
the statutory words, “except for the intervention of . . . some other 
extraneous factor.” The majority stated, summarily: ‘““We conclude 
that it does.”*> The dissent, however, elaborated on this point, 
stating that intervention as required in section 939.32(2) must have 
occurred from without. The intervening event was the unloaded 
gun. This event was something over which the defendant had 
control; thus it was not intervention occurring from without." 

As stated previously, the section does not appear to require that 
the intervention must occur by another person or an extraneous 
factor. Rather, the sentence of which “extraneous” is a part only 





no longer a defense in prosecutions under 939.32? Might this contention be met 
with the same rebuff as met the contention of defendant’s counsel in Damms in 
to the deletion of the impossibility defense provision? See note 28 supra. 
William Platz, a draftsman of the criminal code, states that it is immaterial 
that the act failed without outside interference. He explains: 
“In the first place, it will be observed that that language does not mean that 
the attempt must have been frustrated by such intervention [not controlled 
by the defendant]. It means that the act must demonstrate unequivocally 
that the actor would commit the crime except for the intervention.” Brief 
for Respondent, p. 19, State v. Damms, 9 Wis.2d 183, 100 N.W.2d 592 (1960). 
* See note 11 = and accompanying text. 
“9 Wis.2d 183, 100 N.W.2d 592 (1960). 


% Td. at 187, 100 N.W.2d at 594. 
% Td. at 194, 100 N.W.2d at 598. 
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requires a determination that at the time the defendant was 
thwarted in his efforts it was too late for him to have voluntarily 
desisted. 

CONCLUSION 


The Wisconsin general attempt section assists in clarifying the 
troublesome area of criminal attempts. The intent to commit the 
crime allegedly attempted and some acts in furtherance thereof are 
set forth as distinctive requirements. Moreover, in defining what 
is a sufficient overt act the section embodies what has been frequent- 
ly cited as the rationale behind the requirement of any overt act: 
demonstration of possession of the criminal intent by the defendant. 

Impossibility of accomplishment due to inadequate means is not 
a defense to a prosecution under the attempt section if the jury can 
conclude that the defendant was unaware of the impediment. How- 
ever, whether the “awareness test” adopted by the Wisconsin court 
in Damms will be applied to situations in which the impossibility 
of accomplishment was due to causes other than inadequate means 
is not settled. 


ROBERT 1. HABUSH 





CRIMINAL LAW—INSANITY—MODIFICATION OF THE 
M’NAGHTEN RULE IN FAVOR OF MODEL PENAL CODE 
INTIMATED—In Kwosek v. State, three members of the Wiscon- 
sin Supreme Court, in a concurring opinion, stated that the test 
of insanity should be changed from the M’Naghten rule to the rule 
of the American Law Institute.? Such a change would be significant 
because the M’Naghten rule has been firmly entrenched in Wis- 
consin for over a half-century. The purpose of this Note is to 
(1) present the four major insanity tests and their modifications 
and (2) analyze the insanity test provided by the American Law 
Institute. 

In Kwosek, defendant was charged with the first degree murder 
of his wife. There was evidence which indicated some abnormality 

*8 Wis.2d 640, 100 N.W.2d an (1960). 


3 Id. at 656, 100 N.W.2d at 346. 
* Oborn v. State, 145 Wis. 249, 126 N.W. 737 (1910). 
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in that defendant was in an hysterical and convulsive mood after 
his apprehension. He pleaded not guilty and not guilty by reason 
of insanity, but the jury convicted him of first degree murder;* on 
appeal, judgment was reversed due to faulty instructions and the 
case was remanded.* The court reaffirmed the M’Naghten test and 
rejected the Durham rule.* Three justices dissented on the grounds 
that there was insufficient evidence even to consider the question 
of insanity.” 

The four major insanity tests used in the United States are: (1) 
the M’Naghten rule;* (2) the irresistible impulse test;* (3) the 
Durham® or product rule; and (4) the American Law Institute 
standard." 

The M’Naghten rule (sometimes known as the right and wrong 
test) is used in thirty-two states.1* While this test has developed 
primarily through the common law, eight states have codified the 
rule.* The M’Naghten test is substantially the same in all states. 
In Wisconsin, its most recent expression was in Kwosek v. State: 


The term insanity in the law means such an abnormal condi- 
tion of the mind from any cause, as to render the afflicted one 
incapable from distinguishing between right and wrong in the 
given instance and so rendering him unconscious of the pun- 
ishable character of his act. 


“Wis. Stat. § 940.01 (1957) reads: 
“ (1) Whoever causes the death of another human being with intent to kill 
that person or another shall be sentenced to life im ent. 
“ (2) In this chapter ‘intent to kill’ means the mental purpose to take the 
life of another human being.” 
*On retrial defendant pleaded guilty to the lesser charge of second-degree 
murder. On March 5, 1960, he was sentenced to not more than 25 years im- 
ment. 
*8 Wis2d at 648-49, 100 N.W.2d at 343. 
"Id. at 656, 100 N.W.2d at 346. 
* M’Naghten’s Case, 10 C. & F. 200, 8 Eng. 198) 718 (1848). 
* HALL, PrINcIPLEs OF CRIMINAL LAw 507 (194 
* Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954), 45 AL.R2d 1430 
(l 


a PENAL Cope § 4.01 (Tent. Draft No. 4, 1955). For additional refer- 
ences on criminal insanity see: WEIHOFEN, THE Urce To PunisH (1956); Wel- 
HOFEN, MENTAL DisorpER As A CRIMINAL DeEFENSzZ (1954); nerve INSANITY 
AS A DEFENSE IN CRIMINAL Law (1933); GUTTMACHER & WEIHOFEN, PsYCHIATRY 
AND THE Law (1952). 

* Arizona, California, Florida, Hawaii, Idaho, Illinois, Iowa, Kansas, Louis- 
iana, Maine, Maryland, Minnesota, Mississippi, Missouri, Nebraska, Nevada, 
New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, 
Washington, West Virginia, and Wisconsin. 

* Hawa REv. a 10622-23 (1945); La. Rev. Strat. ANN. § 14.14 (1950); 
Minn. Stat. ANN. § 610.10 (1947); N.Y. Pen. Law § 1120; N.D. Rev. Cong 
12-0201 (1943); Oxta. Stat. ANN. tit. a § 152 (1951); SD. Conz, § 13.020 

(1939); Ore. Rev. Stat. § 136.410 (195' 

“8 Wis.2d 640, 100 N.W.2d 339 {1960}. 
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A person is not immune from punishment for a wrongful act 
if he has, at the time of perpetrating it, capacity to distinguish 
between right and wrong with respect thereto, if he has such 
capacity and is conscious of the wrongfulness of his conduct."® 
The irresistible impulse test developed independently but grad- 

ually it was used in conjunction with the M’Naghten rule in order 
to improve and expand the scope of the right and wrong test.’ 
Professor Hall has stated that the theory behind the irresistible im- 
pulse test was “that many insane persons, while understanding the 
significance of their conduct and knowing what is immoral, are, 
nonetheless, unable to control their actions; they are ‘irresistibly 
impelled’ to certain conduct.”** 


The irresistible impulse rule is stated in Massachusetts as follows: 


A person may be able to discriminate between right and wrong 

yet his mind may be in such a diseased condition that his rea- 

son, conscience and judgment are overwhelmed by the disease to 
such an extent that he ‘acted from an irresistible and uncon- 

trollable impulse.’ In such a case ‘the act [is] not the act of a 

voluntary agent’ and the person committing it is not crim- 

inally responsible.** 

The Durham,* or product rule, which gained prominence after 
the decision in Durham v. United States?° in 1954, is not of recent 
origin; it has been used in New Hampshire for almost ninety 
years.*! The test has not received additional support since its form- 
ulation and currently stands rejected by at least three circuits of 





“Id. at 648, 100 N.W.2d at 342. The M’Naghten rule has been criticized pri- 
marily for being obsolete and unscientific. See Sobeloff, Insanity and the Crim- 
inal Law: From McNaghten to Durham, and Beyond, 41 A.B.A.J. 793 (1953). 

% HALL, PRINCIPLES OF CRIMINAL Law 507 (1947). 

" Ibid. 

* Commonwealth v. Chester, 337 Mass. 702, 711-12, 150 N.E.2d 914, 919 (1958); 
the irresistible impulse test is used in the following jurisdictions: Alabama, 
Arkansas, Colorado, Connecticut, Delaware, Georgia, Indiana, Kentucky, Massa- 
chusetts, Michigan, Montana, New Mexico, Utah, Virginia, and Wyoming. 

This test is also used in the federal courts except for the District of Columbia 
Circuit, where the product test is used. 

The rule used in New Mexico, although — the irresistible impulse test, is 
also the rule stated bY the minority view of the RoyAL CommM’N ON CAPITAL 
PUNISHMENT, Rep. (1953). This rule as stated in State v. White, 58 N.M. 324, 
$30, 270 P.2d 727, 731 (1954) is: 

“The jury must be satisfied that, at the time of committing the act, the 
accused, as a result of disease of the mind . . . (a) did not know the nature 
and quality of the act or (b) did not know that it was wrong or (c) was 
incapable of preventing himself from committing it.” 

* See note 10 supra. See also Note, 1955 Wis. L. Rev. 506. 

* See note 10 supra. 

* State v. Jones, 50 N.H. 369 (1871). See also State v. Pike, 49 N.H. 399 (1869). 
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the Court of Appeals,?* the United States Court of Military Ap- 
peals,?* and thirteen states including Wisconsin.** The rule as stated 
in Durham is that “an accused is not criminally responsible if his 
unlawful act was the product of mental disease or mental defect.’** 

The product test has been criticized for failure to precisely define 
as a matter of law what symptoms are sufficient for a finding of 
mental irresponsibility.*° Under this test expert witnesses give their 
opinion in respect to whether the criminal act of the defendant 
was the product of mental disease or defect. The objection to this 
procedure is that it leaves the jury only with the duty of deciding 
whether the conclusion of the expert was correct or incorrect.*! 
This objection is partially found in the M’Naghten test, for in the 
M’Naghten test the expert presents his testimony in terms of a 
standard which is right and wrong, and this standard gives the jury 
some guidance in reaching a decision. 

The last test is the one set forth in the Model Penal Code. Al- 
though it is under legislative study in several states including New 
York and Massachusetts,?* it has been adopted by only one state, 
Vermont.”® 


Wisconsin Interest in Modification 
of its Insanity Test 


The Wisconsin Supreme Court in State v. Carlson*° first indi- 
cated that it would be willing to adopt a new insanity test. Al- 
though the question of insanity was not raised, several members of 
the court stated that the M’Naghten rule should be modified. In 


Voss v. United States, 259 F.2d 699 (8th Cir. 1958); Howard v. United States, 
232 F.2d 274 (5th Cir. 1956); Andersen v. United States, 237 F.2d 118 (9th Cir. 
1956). See also Sauer v. United States, 241 F.2d 640 (9th Cir. 1957). 

* United States v. Kunak, 5 U.S.C.M.A. 346, 17 C.M.R. 346 (1954). 

* People v. Ryan, 140 Cal. App.2d 412, 295 P.2d 496 (1956); People v. Nash, 
52 Cal.2d 36, 338 P.2d 416 (1959); People v. Carpenter, 11 Ill.2d 60, 142 N.E.2d 
11 (1957); Flowers v. State, 236 Ind. 151, 139 N.E.2d 185 (1956); Bryant v. 
State, 207 Md. 565, 115 A.2d 502 (1955); Commonwealth v. Chester, 337 Mass. 
702, 150 N.E.2d 914 (1958); State v. Kitchens, 129 Mont. 331, 286 P.2d 1079 
(1955); State v. Goza, 317 S.W.2d 609 (Mo. 1958); Sollars v. State, 73 Nev. 248, 
316 P.2d 917 (1957); State v. Wolak, 26 N.J. 464, 140 A.2d 385 (1958); State v. 
Andrews, 134 A.2d 425 (R.I. 1957); State v. Goyet, 120 Vt. 12, 132 A.2d 623 
(1957); State v. Collins, 50 Wash.2d 740, 314 P.2d 660 (1957); Kwosek v. State, 
8 Wis.2d 640, 100 N.W.2d 339 (1960). 

% 214 F.2d at 874-75. 

* See note 15 supra. 

™See note 15 supra and Wechsler, The Criteria of Criminal Responsibility, 
22 U. Cut. L. Rev. 367 (1955). 

* New York: New York Governors’ Conference on the Defense of Insanity 
(1958); Massachusetts: Judicial Council of Massaachusetts, H. 2086, 56 (1957). 

* MopEL PENAL Cope § 4.01 (Tent. Draft No. 4, 1955) and Vt. Laws, No. 228, 


4 (1957). 
s Wis.2d 595, 95 N.W.2d 354 (1958). 
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addition, the court stated that evidence should have been admitted 
regarding an irresistible impulse which might have been relevant 
to the defendant's mental condition.** This statement could be 
interpreted to mean several different things in respect to what evi- 
dence should have been admitted. It might mean that evidence 
relevant to the irresistible impulse rule should be admitted and 
that the jury should apply the irresistible impulse standard in de- 
ciding the question of defendant's insanity. Or it might mean that 
all evidence relating to irresistible impulse should be admitted 
whether relevant or not to the M’Naghten test and then the jury 
should continue to use only the M’Naghten test. Or last and most 
probable, it might mean that evidence relating to the irresistible 
impulse test which is also relevant to the M’Naghten test should 
be admitted and the jury should apply the M’Naghten rule. 

Because of the Carlson case and the previous rejection of the 
irresistible impulse test,** the status of the M’Naghten rule as the 
insanity test in Wisconsin was in doubt when the Kwosek case arose. 
The concurring opinion in the Kwosek case added additional doubt 
and it is now likely that a change will be made in favor of the 
American Law Institute rule. 


The American Law Institute rule for insanity is: 


(1) A person is not responsible for criminal conduct if at the 
time of such conduct as a result of mental disease or defect he 
lacks substantial capacity either to appreciate the criminality 
of his conduct or to conform his conduct to the requirements 
of law. 

(2) The terms “mental disease or defect” do not include an 
abnormality manifested only by repeated criminal or otherwise 
anti-social conduct.** 


The purpose of this test as stated by the draftsmen is to “discrim- 
inate between the cases where a punitive-correctional disposition 
is appropriate and those in which a medical-custodial disposition is 
the only kind that the law should allow.”™ 

The position of the Code is between that of the M’Naghten test 





™ Ibid. 

™ Eckert v. State, 114 Wis. 160, 84 N.W. 826 (1902) ( ct” 
rule of the Durham case); Oborn v. State, 143 Wis. CO, 126 NW. “78 (1910) 
(rejection of an attempt to extend the M’Naghten test to "include the irresistible 
culate test); Jessner v. State, 202 Wis. 184, 231 N.W. 643 (1930) (statement 
that the a rule should be used in respect to defendant’s knowledge of 
right and wrong in regard to a particular act); Simecek v. State, 243 Wis. 439, 
10 N.W.2d 161 (1943) | aan that a person could be medically insane and 
ye MopEL PENAL Cope § 4.01 (Tent. Draft No. 4, 1955). 
“Id. at 156. 
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and the product rule. The M’Naghten test limits expert witnesses 
to giving testimony on several specific points and the product rule 
allows expert witnesses to testify in respect to whether defendant's 
behavior was the product of his mental condition. This Code view 
would permit the introduction of testimony on all relevant matters 
concerning defendant’s mental condition; but the ultimate task of 
reaching a conclusion on such evidence is left to the jury. The 
Code provides a standard by which court and jury may decide the 
validity of an insanity defense. The American Law Institute specifi- 
cally states that it may not be feasible to formulate a definition for 
the term mental disease and therefore declines so to do.** The In- 
stitute also declines to define mental defect; rather it views a defi- 
nition of mental disease as a psychiatric question and therefore it 
does not limit the definition with legal terms except in one area. 


This exception is stated in part 2 of the Code rule as that “ab- 
normality manifested only by repeated criminal or otherwise anti- 
social conduct.”’** This is referred to by the comments as a “psycho- 
pathic personality.”** The reason for excluding the “psychopathic 
personality” from the definition of mental disease and defect is be- 
cause this personality differs from the ordinary personality only 
quantitatively or in degree, and not qualitatively.** There are sev- 
eral theories for this condition but there is no agreed explanation 
for the condition of a psychopath.** 

Another element of the Institute’s standard is the actor's capacity. 
Capacity is difficult to define in exact terms as it consists of many 
components. The Institute considers both the cognitive and voli- 
tional aspects of capacity. This includes what the actor knows and 
his ability to exercise his free will in respect to this knowledge. 
This is recognized in the comments where it is stated that: 


The draft accepts the view that any effort to exclude the non- 
deterrables from strictly penal sanctions must take account of 
the impairment of volitional capacity no less than of impair- 
ment of cognition; and that this result should be achieved di- 
rectly in the formulation of the test, rather than left to mitiga- 
tion in the application of M’Naghten.* 


By this the Institute extends its insanity test to situations not in- 
cluded in the M’Naghten test, namely the area relating to individual 





* Jd. at 160. 
“Id. at § 4.01. 
"Id. at 160. 

* Ibid. 

* Ibid. 

“Id. at 157. 
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volition. The M’Naghten rule considers only whether the defendant 
knew what he was doing and whether he knew that it was right or 
wrong. The Institute also covers cognition and goes one step further 
in an attempt to determine whether defendant was acting under 
his own free will. Thus both defendant’s knowledge and volition 
are considered in deciding his criminal responsibility. 

The Institute covers the area of volition and irresistible impulse 
by an inquiry into whether defendant was without substantial ca- 
pacity to conform his conduct to the requirements of the law.*? The 
comments say that this will require a distinction between incapacity 
and mere indisposition. The Institute also says that “such a dis- 
tinction is inevitable in the application of a standard addressed to 
impairment of volition.”** They feel that the distinction can be 
made.*s 

In respect to the irresistible impulse test the Institute accepts “the 
criticism of the ‘irresistible impulse’ formulation as inept in so far 
as it may be impliedly restricted to sudden, spontaneous acts as 
distinguished from insane propulsions that are accompanied by 
brooding or reflection.’’** The comments refer to the Royal Com- 
mission Report on Capital Punishment which takes the view that 
the irresistible impulse may be sudden or coolly and carefully pre- 
pared.*® The Report indicates that “irresistible impulse” should be 
accorded a broader meaning than that usually given it.‘ 

The actor’s ability to “appreciate” the criminality of his conduct 
is another element of the Institute test.47 Under the M’Naghten 
test one question is whether the defendant could distinguish right 
from wrong. Under the Institute test a question is not directed at 
the actor’s ability to distinguish but at whether the actor appreci- 
ated his acts. “Distinguish” as compared with “appreciate” separates 
a situation where the defendant might be able to verbally distin- 
guish situations and a deeper ability to comprehend the true mean- 
ing of a situation.** The Institute’s standard makes a deeper in- 
quiry into what the actor can do. As the result, more factors are 
considered in reaching a final determination. 

Another element used in ascertaining a determination of an 
actor's responsibility is the degree of capacity that must be lacking 





“ Ibid. 
“Id. at 157-58. 
“Id. at 158. 
“Id. at 157. 
-— ComM’N ON CAPITAL PUNISHMENT, Rep. 110 (1953). 
ta. 
“Mopet PENAL Cope 157 (Tent. Draft No. 4, 1955). 
“New York Governors’ Conference on the Defense of Insanity 8 (1958). 
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to relieve him of criminal liability. The degree of impairment re- 
quired in the M’Naghten test is complete impairment, as the actor 
must not know.*® This is also true under the irresistible impulse 
test as it assumes a complete lack of capacity.°° These tests create 
a problem for expert witnesses insofar as they are required to an- 
swer a question categorically one way or the other, which frequently 
may be impossible. The Institute said in regard to the problem 
of varying degrees of capacity that: 


Most psychotics will respond to a command of someone in 
authority within the mental hospital; they thus have some ca- 
pacity to conform to a norm. But this is very different from 
the question whether they have the capacity to conform to re- 
quirements that are not thus immediately symbolized by an 
attendant or policeman at the elbow. Nothing makes the in- 

uiry into responsibility more unreal for the psychiatrist than 
limitation of the issue to some ultimate extreme of total in- 
capacity, when clinical experience reveals only a graded scale 
with marks along the way.*? 


The Institute meets the problem of the extreme standards of the 
M’Naghten and irresistible impulse test by setting “substantial” 
lack of capacity as its measurement. “Substantial” impairment of 
capacity is somewhat less than total impairment of capacity yet 
“substantial” is flexible enough to fit varying situations where the 
degree of incapacity may be less than total. Thus, using the stan- 
dard of substantial impairment in a situation where a criminal act 
was the result of a number of factors, with a single factor of mental 
disease or defect being the most important contributing factor, a 
jury could find the mental disease or defect factor to be the sub- 
stantial cause of impairment of defendant's capacity. The standard 
of substantial impairment may make it more practical for psychia- 
trists to testify as they can provide evidence on several causes of 
defendant’s acts and state the relevance of each cause to the conduct 
rather than testifying in terms of a definite standard such as right 
and wrong. Substantial impairment also makes a more logical 
standard for the jury to apply because they can take account of 
various causes that are presented to them in attempting to explain 
defendant's acts and decide which is the most important cause.** 


In the New York study of the Institute rule, the Governors’ Com- 
mission stated that the M’Naghten rule could not be relaxed unless 





omar PENAL Cope 158 (Tent. Draft No. 4, 1955). 
Ibid. 

™ Ibid. 

"Id. at 158-59. 
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a stricter view of mental disease was applied.** They felt that the 
insanity rule should clarify the diagnoses of psycopathy which would 
not be sufficient to exclude responsibility. —To remedy this problem 
they proposed that the statute should provide that “evidence that 
the defendant suffered from a mental disease or defect shall be ad- 
missible whenever it is relevant to prove that the defendant did or 
did not have a state of mind which is an element of the offense 
charged.”** The commission expressed the view that it was im- 
portant that a court should hear and consider evidence relating to 
whether defendant could deliberate.** 

There now appears to be a strong possibility that Wisconsin will 
adopt the American Law Institute test of criminal insanity. There 
are several problems which have arisen because of this possibility 
which are worthy of brief mention. First, should a new rule be 
adopted by the court or by the legislature? In many states the in- 
sanity defense is statutory. In Wisconsin, insanity has been histor- 
ically defined by the state supreme court. There was an attempt, 
however, to codify the M’Naghten test in the 1953 Wisconsin Crim- 
inal Code** but it was subsequently withdrawn by the advisory com- 
mittee. Second, what test should be used during this period when 
the court has stated that it follows M’Naghten, yet indicates that it 
will change when an appropriate situation arises? Third, how will 
the American Law Institute rule be interpreted if adopted? Many 
problems will have to be decided and the explanatory comments 
of the Institute draftsmen will provide a valuable guide to the judi- 
cial administration of the American Law Institute test. 


STANLEY F. HAck 





CRIMINAL LAW—THE DOCTRINE OF ENTRAPMENT—In 

the investigation of crimes such as gambling, the sale and use of 

narcotics, liquor law violations, prostitution, homosexual offenses, 

and the sale of obscene literature, the police are faced with a diffi- 

cult enforcement problem because such crimes typically involve 
® New York Governors’ Conference on the Defense of Insanity 9 (1958). 
“Id. at 10. 


"Id. at 11. 
™ Bill No. 100A § 339.41 (1953). 
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willing participants who neither complain to enforcement officials 
nor willingly testify. The consensual nature of such criminal beha- 
vior hinders effective enforcement unless the police resort to the 
use of affirmative enforcement measures. Often the propriety of 
the particular investigative method used is put in issue by the 
defendant's assertion of the defense of entrapment. 

Federal and state cases throughout the country indicate agreement 
as to the two basic elements of an entrapment. The offense com- 
mitted must have been induced by the police or their agents and 
the defendant must not have been disposed to commit such offenses 
prior to the inducements. However, separate opinions in the two 
United States Supreme Court cases? which have dealt with the 
defense of entrapment, and several law review notes and comments*® 
on the subject, have created a disagreement as to: (1) whether the 
disposition of the particular defendant should be an element along 
with the element of inducement; (2) the precise rationale for the 
defense; and (3) whether entrapment should be decided by the 
judge alone or by a jury. 

The chief objective of this Note is to analyze Wisconsin law in 
relation to these three issues. The two United States Supreme Court 
cases with their separate opinions will serve as a helpful basis for 
illustrating the conflicting approaches to these issues. 


THE FEDERAL DOCTRINE 
The Basic Elements—Inducement and Predisposition 


The United States Supreme Court in Sorrells v. United States* 
established the basic principles of the doctrine. In the Sorrells case, 
the evidence® revealed that a prohibition agent posing as a tourist 





1 Most states have decisions dealing with the defense of entrapment. For a 

listing of cases on the subject, see Comment, 9 Sw. L.J. 456, 465-66 (1955). Only 
two states have specific language indicating a rejection of the defense. 
are New York and Tennessee. People v. Schacher, 47 N.YS.2d 371, 372 ( 
Ct. 1944); Thomas v. State, 182 Tenn. — $80, 384-85, 187 S.W.2d 529, 530 
(1945); Goins v. State, 192 Tenn. App. 32, 40, 23 S.W.2d 8, 12 (1951). Comment, 
26 TENN. L. Rev. 554 (1959). The author concludes that Tennessee would recog- 
nize the defense of entrapment under the me facts. 

?See Sorrells v. United States, 287 U.S. 435 (1932) (with separate opinion by 
Roberts, J. in which Brandeis and Stone, JJ. concurred); Sherman v. United 
States, 356 U.S. 369 (1958) (with separate opinion by Frankfurter, J. in which 
Brennan, Harlan, and Douglas, JJ. concurred). 

*See e.g., Donnelly, Judicial Control of Informants, Spies, Stool Pigeons, and 
Agents Provocateurs, 60 YALE L.J. 1091, 1098 (1951); Mikell, The Doctrine of 
Entrapment in the Federal Courts, 90 U. Pa. L. Rev. 245 (1942); Williams, The 
Defense of Entrapment and Related Problems in Criminal Prosecution, 28 Forp. 
L. Rev. 399 (1959); Note, 73 Harv. L. REv. 1333 (1960). 

*287 US. 435 (1932). 

® Id. at 439-41. 
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visited defendant’s home with three of defendant’s friends for the 
admitted purpose of obtaining evidence with which to prosecute 
defendant. Defendant and the agent discovered that they had been 
in the same army unit; this led to reminiscing about old army 
experiences. During the course of the conversation, the agent asked 
defendant to get him some liquor. Defendant refused. However, 
after several more requests, defendant left the group and returned 
a few minutes later with a bottle which he sold to the agent. There 
was no evidence that defendant had possessed or sold intoxicating 
liquor prior to this transaction. Witnesses for defendant testified 
that he was a steady worker and was of good character. In rebuttal, 
government witnesses testified that defendant had the general repu- 
tation of a rum-runner. 

The trial court held as a matter of law that there was no entrap- 
ment. The issue before the Supreme Court was whether the evi- 
dence warranted sending the issue of entrapment to the jury. The 
Supreme Court reversed and remanded, holding that the defense 
of entrapment was not precluded as a matter of law.¢ The Court 
pointed out that the evidence warranted a finding that “the agent 
lured defendant, otherwise innocent, to its [the offense’s] commis- 
sion by repeated and persistent solicitation in which he succeeded 
by taking advantage of the sentiment aroused by reminiscences of 
their experiences as companions in arms in the World War.”" The 
Court also found that the evidence warranted a finding that defen- 
dant had no previous disposition to commit the offense.® 

Thus, in analyzing the facts, the Court emphasized two elements: 

(1) the nature of the inducement, i.e., the persistent solicitation 
and appeal to sentiment; 

(2) the conduct and predisposition of the defendant, i.e., the 
court found no previous disposition to commit the offense. The 
Court indicated that these elements combine to comprise an entrap- 
ment if the government agent by his creative activity has induced 
the commission of an offense by a person not previously disposed 
to commit offenses of that nature. The Sorrells analysis of entrap- 
ment was recently reaffirmed in Sherman v. United States.® 





*Id. at 452. 

"Id. at 441. 

* Ibid. 

* 356 U.S. 369, 372-73 (1958). The majority of the Court approved of the analy- 
sis of entrapment in the Sorrells case; they refused to consider whether or not 
entrapment should be a ay Ape because this issue was not raised in the 
lower court. However, the rt pointed out that the federal courts of —_—_ 
since Sorrells have unanimously held entrapment to be a question for the jury 
Supra at 376-77. 
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A minority of the Court in both Sorrells and Sherman concurred 
in the reversal but objected to the reasoning of the majority. The 
conclusion of both minority opinions was that entrapment should 
be based on the nature of the inducements employed without regard 
to the disposition of the particular defendant. 

The basic argument in support of the minority view is as follows: 
In order to effectively restrict the future use of objectionable induce- 
ments by the police, convictions must be denied every time such 
inducements are used. This objective is thwarted by the majority 
view because the police, regardless of the inducements employed, 
can obtain convictions by proving the defendant’s predisposition. 
The Sherman minority would declare an entrapment every time 
police induce offenses by methods which are “likely to induce those 
not otherwise ready and willing to commit crime.”?° Therefore, the 
inducement necessary to create entrapment could be measured by 
a definite fixed standard (rather than a standard which would 
permit inducements to fluctuate according to the character and 
disposition of the particular defendant) and the government could 
never successfully prosecute a case when police conduct fell below 
the fixed standard. 

From a practical point of view there is not a great deal of differ- 
ence in substance between the two tests. The only situation in which 
the majority would allow prosecution and the minority would deny 
prosecution is where the police have used objectionable inducements 
but the prosecution can prove that the defendant was actually pre- 
disposed. Cases indicate that this situation probably arises infre- 
quently because a predisposed defendant generally succumbs to 
inducements which are proper for the police to employ," so that 
objectionable inducements need not be employed. Theoretically, 
however, under the majority view the police are free to use objec- 
tionable inducements because proof of predisposition will convict 
the defendant despite the inducement. 


The Rationale for the Defense: - 


There is a logical difficulty in finding a legal basis for the acquit- 
tal of an entrapped defendant since he has in fact committed all 





* 356 U.S. 369, 384 (1958). 

4 There are many recorded cases in which a predisposed defendant was in- 
duced to commit an offense by the offer of a mere opportunity. wot, doy 
v. United States, 252 F.2d 750, 751 (5th Cir. 1958); Stein v. United States, 263 
F.2d 579, 580 Cir. 1959); Roth v. United States, 270 F.2d 655, 658 (8th Cir. 
1959); Annot., 55 A.L.R.2d 1322, 1348, 1351 (1957) (mere request to sell by officer, 
informer, decoy, or stool pigeon). 
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of the acts usually required to establish a violation of the statute.* 
The majority of the Supreme Court disposed of this problem by 
holding that the letter of the statute should not be applied to con- 
vict an entrapped defendant because this would pervert the purpose 
of the enactment.** Under this view the defendant would not have 
violated the statute and thus would be innocent of the crime 
charged. 

The minority of the Supreme Court would recognize that the 
entrapped defendant has violated the statute, but, as a matter of 
judicial policy, would not allow his conviction.* The majority 
rejected this view because they did not think it was the Court's 
function or that the Court had the authority to consider a defendant 
guilty and yet free him as a matter of judicial policy. 


Entrapment as an Issue for the Judge or for the Jury 


The different views on this issue appear to be related to the dis- 
agreement on the matter of rationale. The federal courts and most 
state courts, as well as the majority in Sorrells and Sherman, submit 
the issue of entrapment to the jury.** This is consistent with the 
position that entrapment is a matter of the guilt or innocence of 
the defendant since guilt or innocence is typically a jury issue. 

Both minority opinions, consistent with their position and that 
entrapment is a matter of policy, conclude that it should not be 
decided by the jury in determining guilt or innocence, but should 
be decided by the court alone. The minority also presented some 
practical reasons for allowing the judge to decide the issue of 
entrapment: 

(1) In order to extend the doctrine of entrapment beyond the 
resolution of a particular case and set “proper standards for the 
enforcement of the federal criminal law”"* by which police can 





*On the facts of the usual entrapment situation the defendant = be 

convicted of the crime charged if the identical inducements had been em — 
by a private rather than by a government agent. See Henderson v. 
Siasek 237 F.2d 169, 175 (5th Cir. 71956), Consequently, an entrapped aeiednate 
conduct includes all the elements usually necessary to constitute criminality. See 
Hamilton v. United States, 221 F.2d 611, 614 (5th Cir. 1955); 22 C.J.S. Criminal 
Law § 45 (1 

w Serrells v. United States, 287 U.S. 435, 452 Oo sy 

* 287 U.S. 435, 453, 456-59 (1932); 356 US. 369, 378, 379-80 (1958). 

“ Sorrells v. United States, 287 U.S. 435, 449-50 ean For a criticism of the 
minority views in Sorrells and Sherman see Note, 73 Harv. L. Rev. 1333, 1334-35 
hae The power to release a defendant who has committed a crime was held 

to the executive. Ex Parte United States, 242 U.S. 27, 42 (1916). 
3 C.JS. Criminal Law § 1128 n.22 oars cs ee 
entrapment to te 

“Tian v. nited States, 356 U 309, 380 (1958). 
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guide their future conduct, the issue of entrapment should be 
decided by the court. Justice Frankfurter in the Sherman case said 
that “a jury verdict, although it may settle the issue of entrapment 
in the particular case, cannot give significant guidance for official 
conduct for the future. Only the court, through the gradual evolu- 
tion of explicit standards in accumulated precedents, can do this 
with the degree of certainty that the wise administration of criminal 
justice demands.”** 

(2) If the trial is before a jury, prejudice to the defendant may 
result when the prosecution presents evidence of past crimes and 
prior bad acts in an effort to prove that the defendant was pre- 
disposed.’ It is less likely that such prejudice would result if en- 
trapment were tried before the judge alone. In answer to this argu- 
ment, the Sorrells majority said that considerations of convenience 
must yield to essential demands of justice.”° 


THE Doctrine 1N WISCONSIN 
The Basic Elements—Inducement and Predisposition 


It is clear from State v. Hochman, Wisconsin’s most recent case 
dealing with entrapment, that Wisconsin applies both the elements 
formulated in the majority view in Sorrells and Sherman. 

The defendant in the Hochman case was convicted for selling 
obscene books and pictures on evidence obtained by a police detec- 
tive who solicited the sale for the purpose of obtaining evidence 
against the defendant. The detective visited defendant’s novelty 
shop and asked to purchase books and playing cards containing 
obscene pictures. Defendant referred to such merchandise as “hotter 
stuff” and said that he sold it only to his better customers. After 
several more visits, defendant called the officer and told him he had 
the items and the officer could call for them. The arrest was made 
in defendant’s shop when he sold the obscene materials to the 
detective. 

On appeal from the conviction, defendant contended that the 
acts of the officer constituted entrapment and that the evidence so 
obtained should have been excluded because it was obtained ille- 





% Id. at 385. 

* Evidence of previous related offenses is admissible even though the defendant 
was not convicted or arrested for such offenses. Such evidence is admissible to 
show that defendant was not a victim of zealous officers. See Sauvain v. United 
States, 31 F.2d 732, 733 (8th Cir. 1929); Carlton v. United States, 198 F.2d 795, 
798-99 (9th Cir. 1952). 

287 US. 435, 451 (1932). 

™2 Wis2d 410, 86 N.W.2d 446 (1957). 
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gally. Prior to analyzing the specific allegations of error, the court 
stated generally its concept of entrapment: 


Entrapment is the inducement of one to commit a crime not 

contemplated by him for the mere purpose of instituting crimi- 

nal prosecution against him.?* 

In reviewing defendant’s contention, the court was primarily con- 
cerned with his predisposition, “... his already formed design 

. to commit the offense or similar offenses. . . .”** The facts 

demonstrated a willingness to commit crimes of this nature and 
the court said, “Manifestly the defendant entertained the criminal 
intent before he was afforded the opportunity to violate the law.”** 
In respect to the element of inducement, the court commented on 
the fact that the offense could not be held to be a product of the 
police officer’s creative activity.*> On these facts, the court held that 
there was no entrapment. This line of analysis indicates that the 
Wisconsin court recognized the two basic principles posited by the 
Sorrells majority as being necessary for an entrapment:** (1) induce- 
ment by government officials of a (2) defendant not previously dis- 
posed to commit offenses of this nature. 


A more detailed discussion of these two basic elements is neces- 
sary to determine under what circumstances there will be sufficient 
inducement to support the defense of entrapment and under what 
circumstances the defendant will be held to be predisposed, thereby 
defeating the defense. 

Inducement 


The Hochman court said that there was a clear distinction be- 
tween inducing a person to do an unlawful act and merely setting 
a trap to catch him in the execution of a criminal design of his own 
conception.?* The key to this distinction is that it is proper for the 
police to create the usual opportunity”* for the commission of an 





= Id. at 413, 86 N.W.2d at 448. 


* Id. at 417, 86 N.W.2d at 450. 

* Id. at 416, 86 N.W.2d at 449. 

* Ibid. 

* The Hochman court cited the Sorrells case in support of the definition of 
entrapment. See note 22 supra. 

* State v. age eety bere obs 413, 86 , 3728 446, 448 (1957). 

* Sherman v. United States, US. 369, 372 (1958) (merely affording oppor- 
tunities or facilities for the commission of the offense Ae not constitute entrap- 
ment); Roth v. United States, 270 F.2d 655, 658 (8th Cir. 1959) defendant was 
merely afforded an eT owe he was not entra ; Gonzales. v. 
United pay 251 F.2d 298, 299 Cir. 1958) (where one is 


; State v. Hochman, 2 Wis2d 410, 414, 
30 N.Wed 140 448 nity no dete), Sev. Hochman, 2 Wadd 40,4 
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offense in order to ascertain if defendant is engaged in an unlawful 
business.2® For example, a mere offer to buy (narcotics, obscene 
literature, etc.) made by an officer or informer accompanied by no 
further inducements is permissible.*° 

The difficult question presented by the defense of entrapment is 
in determining when improper inducements have been employed, 
i.e., when more than the usual opportunity has been created by the 
inducements. Since Wisconsin has never had a case in which the 
defendant has been entrapped,* its cases are not helpful in deter- 
mining what inducements the police will not be allowed to employ. 
A few cases in other jurisdictions (primarily federal) provide an 
indication of some specific appeals or inducements which the police 
have not been allowed to employ. For example, when the following 
inducements were employed, the defense of entrapment was sus- 
tained: persistent coaxing;** appeals to desperate illness;** sympathy, 
pity, or friendship;** and offers of inordinate sums of money.** 


Predisposition 


Wisconsin provides some standards which help to determine when 
a defendant is disposed to commit offenses similar to the one with 
which he is charged. The defendant in the Hochman case argued 





the mind of the defendant, the fact that an opportunity is furnished or the 
accused is aided in committing the crime in order to secure evidence against 
him constitutes no defense). 

* The Hochman court approved of this concept as expressed in 15 Am. Jur. 
Criminal Law § 335 (1988), 

See Fiunkin v. United States, 265 Fed. 1, 2 (9th Cir. 1920); Archambault v. 
United States, 224 F.2d 925, 929 (10th Cir. 1955); Annots., 55 A.L.R2d 1322, 
1348, 1351 (1957) (mere a to sell by officer, informer, decoy, or stool 
pigeon); $3 A.L.R.2d 883 (1954) (informers given money and instructed to make 
“buys”. 


™ Two early Wisconsin cases, Topolewski v. State, 130 Wis. 244, 109 N.W. 1037 
(1906) and Koscak v. State, 160 Wis. 255, 152 N.W. 181 (1915), in which defen- 
dant was acquitted, are analogous to entrapment situations. However, in both 
cases the inducement was by private individuals and the defense was based on 
the definition of the crime. Consequently, they did not involve entrapment 
because entrapment occurs only when government officials or ts are the 
inducers. Gonzales v. United States, 251 F.2d 298, 299 (9th Cir. 1958); Henderson 
v. United States, 237 F.2d 169, 175 (5th Cir. 1956). The defense of entrapment 
assumes that all the elements of the crime as defined in the statute have been 
committed. Hamilton v. United States, 221 F.2d 611, 614 (5th Cir. 1955); 22 
C.JS. Criminal Law § 45 (1940). ically, the defense of entrapment is not 
needed where the defense can be u the definition of the crime. 

™ Morales v. United States, 260 F.2d 939 (6th Cir. 1958); Woo Wai v. United 
States, 223 Fed. 412 (9th Cir. 1915). 

* See Wall v. United States, 65 F.2d 993, 994 (5th Cir. 1933). 

“Sherman v. United States, 356 U.S. 369, 373 (1958); So: v. United States, 
287 US. 435, 441 (1932); Henderson v. United States, 261 F.2d 909 (5th Cir. 
1959); Cline v. United States, 20 F.2d 494, 495-96 (8th Cir. 1927); Butts v. United 
States, 273 Fed. 35, 37 (8th Cir. a 

™ See Morei v. United States, 127 F.2d 827, 834-35 (6th Cir. 1942). 
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that three conditions must exist if the defendant is to be considered 
predisposed.** These conditions were: 

(1) that there has been an existing course of similar criminal 
conduct by the defendant; (In the face of such proof it would be 
difficult for the defendant to show that he was not willing to commit 
an offense of the character charged.)** 

(2) that the accused had already formed a design to commit the 
crime or similar crimes; 

(3) that there is a willingness by the accused to commit such 
crime as evidenced by ready complaisance. (When there is no proof 
of (1), this is about the only test which could be applied.)** 

The state contended that these principles were not rules, but merely 
guides to aid in judicial determination. The court agreed with the 
state.*® 





* State v. Hochman, 2 Wis.2d 410, 416, 86 N.W.2d 446, 450 (1957). 

See United States v. Phillips, 270 F.2d 175, 177 (2d Cir. 1959) (Defense of 
entrapment is unavailable where evidence is clear that defendants had been 
ready and willing to procure and sell narcotics and that they had been en 
in that pennant In Ryles v. United States, 183 F.2d 944, 945-46 (10th Cir. 
1950), the court said: 

“You are therefore instructed that if you find from the evidence and beyond 
a reasonable doubt that the defendant had a reputation for selling narcotics 
and . . . reasonable grounds to believe he was engaged in selling narcotics 
and in good faith sought to obtain evidence of such violations, you should 
convict the defendant as to each count of the indictment. . . .” 

In United States v. Becker, 62 F.2d 1007, 1008 (2d Cir. 1933), the court said: 
“However, it has been uniformly held that when the accused is continuously 
engaged in the proscribed conduct, it is permissible to provoke him to a 
particular violation which will be no more than an instance in a uniform 


series. ... 

*See United States v. Sherman, 200 F.2d 880 (2d. Cir. 1952) (improper in- 
structions as to entrapment; new trial granted), 240 F.2d 949 (2d Cir. 1957) 
(affirmed conviction on new trial), 356 U.S. 369 (1958) (entrapment established 
as a matter of law; judgment reversed). In the original review of this case the 
court said: 

“It is a valid reply to the defence, if the prosecution can satisfy the jury 

that the accused was a and willing to commit the offence charged, when- 

ever the opportunity o . ... Proof of this may be evidence of his 

= — of his preparation, even of his ‘ready complaisance.’” 200 
at . 

See also, Stein v. United States, 263 F.2d 579, 581 (9th Cir. 1959) (taking 
advan of = ition and willingness is not entrapment); Gonzales v. 
United States, 251 F.2d 298, 299 (9th Cir. 1958) (where one is ready and willin; 
affording an opportunity is no defense); United States v. Masciale, 236 F.2d Gor 
603 (2d Cir. 1986), aff'd, 356 U.S. 386 (1958) (proof of a prior conviction or prior 
commission of a similar offense not essential to make out a valid reply to the 
defense of ort Block v. United States, 226 F.2d 185, 188 (9th Cir. 1955), 
cert. denied, 350 US. 948 (1956) (entrapment is not available to one ready to 
commit an offense and who is given an opportunity). 

” The court cited United States v. Becker, 62 F.2d 1007, 1008 (2d Cir. 1953) 
to support its contention. The Becker court had decided that there were no 
precise limits to determine when the defendant is cen 80 as to excuse 
police instigation. In remarking on these conditions, the Becker court said: 

“The decisions are plentiful, but the judges generally content themselves 
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In applying these two basic elements of inducement and predis- 
position, the courts may become involved in determining whether 
or not the defendant was predisposed, even when there was little or 
no inducement. For example, in the Hochman case there was very 
little evidence of inducement (the detective merely offered to pur- 
chase as any customer might) and the defense could have been dis- 
posed of on that basis. However, the court made a lengthy examina- 
tion of the defendant’s predisposition before it held that there was 
no entrapment. Courts, in these cases, could dispose of the defense 
of entrapment by simply saying that no more than the usual oppor- 
tunity had been offered. The courts would then make it clear to 
the defense and the prosecution that the defense of entrapment 
should not be raised unless there have been objectionable induce- 
ments. 


Wisconsin’s Rationale and Position on the Judge-Jury Question 


The Hochman court stated that, “Entrapment is an affirmative 
defense bearing upon the guilt or innocence of the defendant [and] 
a question for the jury to determine.”*° However, the court did not 
reveal the theory upon which an entrapped defendant should be 
found to be innocent. Perhaps the court meant to apply the entire 
analysis of the Sorrells majority including the theory that under the 
circumstances of an entrapment the statute could not have been 
intended to apply and, therefore, an entrapped defendant is inno- 
cent of the crime charged. However, it is possible that the Hochman 
court simply did not focus clearly on the possible reasons for freeing 
an entrapped defendant; thus, they may have joined the many other 
courts that have been imprecise in this respect. 


CONCLUSIONS 


In order effectively to restrict the use of improper inducements 
by the police and to provide a standard by which the police can 
judge their own conduct, it is necessary to: 

(1) adopt an objective standard which defines the inducement 
which will not be allowed. (The success of the defense should not 
be based on the defendant's disposition because the presence of this 
as an element of entrapment could permit the inducements allowed 
to fluctuate with the particular defendant involved.) 





with deciding the case upon the evidence before them; we have been unable 
to extract from them any definite doctrine, and it seems unprofitable once 
more merely to catalogue the citations.” 

“2 Wis.2d 410, 418, 86 N.W.2d 446, 450 (1957). 
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(2) allow the judge to decide the issue of entrapment so that the 
courts will have an opportunity to provide some certainty and con- 
sistency in application of the standards set. 

Legislation is probably necessary to induce the adoption of an 
objective standard. The American Law Institute formulated some 
sections on entrapment in its proposed Model Penal Code.*t The 
comments to these sections indicate that the majority of the advisory 
committee prefer Justice Frankfurter’s views and reject those of the 
majorities in Sorrells and Sherman.** At the annual meeting of 
the American Law Institute in 1959, the following formulation was 
adopted. 


(1) A public law enforcement official or a person acting in 
cooperation with such an official perpetrates an entrapment if 
for the purpose of obtaining evidence of the commission of an 
offense, he solicits or encourages another person to engage in 
conduct constituting such offense by either: 
(a) making knowingly false representations designed to in- 
duce the belief that such conduct is not prohibited; or 
(b) employing methods of persuasion or inducement which 
create a substantial risk that such an offense will be commit- 
ted by persons other than those who are ready to commit it. 

(2) except as provided in paragraph (3) of this Section, a per- 

son prosecuted for an offense shall be acquitted if he proves 

that his conduct occurred in response to an entrapment. [The 
issue of entrapment shall be tried by the court in the absence of 
the jury.] 

(3) The defense afforded by this Section is unavailable in a 

rosecution for a crime involving conduct causing or threaten- 
ing bodily injury to a person other than the person perpetrating 
the entrapment. 

Section one, (a) and (b), contains the objective standards by 
which police could determine what forms of inducement they could 
legitimately employ. Also note that Section two adopts an added 
safeguard establishing this as a workable standard, that of giving the 
entire issue of entrapment to the judge to determine. 

The 1953 Proposed Wisconsin Criminal Code contained a section 
on entrapment; however, that section was not adopted.** Until the 





ae Cope § 2.10 (Tent. Draft No. 9, 1959). 
Td. at 19. 
“Section 339.44 of the Criminal Code pro by the Wisconsin Legislative 
Council (1953) provided for entrapment as toliowe: 
“The fact t the actor was induced or solicited to commit a crime for the 
— of obtaining evidence with which to prosecute him is a defense 
unless: 


Fee 
The crime was of a type which is likely to occur and recur in the 
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legislature decides to formulate a doctrine of entrapment, the de- 
fense will probably remain an issue for the jury and will involve 
both inducement and predisposition as its elements. In view of this, 
there is a need for an instruction which apprises the jury of the law 
and enables them to intelligently decide the issue.“ 


Suggested Instruction 


The following instruction** is based on the principles of entrap- 
ment devised by Sorrells and followed in substance by the federal 
courts and many state courts, including Wisconsin. Basically, the 
question for the jury is whether the defendant was entrapped into 
committing the offense or was merely afforded an opportunity.“ 





course of the actor’s business or activity, and the person doing the induc- 

ing or soliciting did not mislead the actor into believing his conduct to 

be lawful and did not use undue inducement or encouragement to pro- 

cure the commission of the crime.” (Emphasis added.) 
This | a roposed statute would have allowed the defense to even a pred: 
defendant if undue inducement or encouragement could be proven. Section 
339.44 was deleted from the proposed Code because a majority of the advisory 
committee believed that the defense, as based on policy, was not a 
bg ha was not the law.” Minutes of Advisory Committee meeting, July 25, 
1955, 

: Sees of proof and the sufficiency of the evidence to send the issue to 
Pr jury are appropriate matters to consider in connection with an instruction. 
Burden of proof. Of course, the burden is on the prosecution to prove beyond 
a reasonable doubt that defendant was not entrapped. However, some courts 
have said that the defendant has the burden on the issue of inducement. These 
courts are unclear on whether the burden referred to is the burden of proof or 
merely the burden of going forward with some evidence. See United States v. 
Landry, 257 F.2d 425, 429 (7th Cir. 1958). Sufficiency of the evidence. See, 
Annots., 55 A.L.R.2d 1322 (1957) (liquor sale offenses); 33 A.L.R.2d 883 (1954) 
(narcotics offenses). As examples of recent cases in which a conflict in the evi- 
dence as to the nature of the inducements employed presented an issue for the 

jury, see Masciale v. United States, 356 U.S. 386 (1958); United States v. Santore, 

$70 F.2d 949 (3d Cir. 1959); United States v. Wallace, 269 F.2d 394, 397 (3d Cir. 
1959). The implication from these cases is that when there is some evidence of 
the use of objectionable inducements, then entrapment becomes a jury issue. 

If there is no evidence that the police did any more than create an oppor- 
tunity for the commission of an chon, then the issue of entrapment should 
not be submitted to the jury. This conclusion is supported by the fact that the 
cases uniformly hold that there has been no entrapment when the police have 
offered only an opportunity for the commission of an offense. A good rule would 
be that unless there is some evidence of the use of objectionable inducements, 
the issue of entrapment should not be given to the ju 

However, as a practical matter, when police solicit the commission of an 
offense, the defense of entrapment will almost always nt a question of fact 
for the jury. See United States v. Moses, 220 F.2d 166, 169 (3d Cir. 1955). Yet 

“where the evidence “? to only one conclusion the “question may be decided 
= a isn. of law. ...” United States v. Klosterman, 248 F.2d 191, 195 (3d 

r. 

“This instruction is the product of the combined efforts of Professor Frank 
J. Remington of the University of Wisconsin Law School, William A. Platz, 
Assistant Attorney General of the State of Wisconsin, and the author. It has 
been proposed to the Board of Criminal Court Judges in conjunction with their 
work in com piling model j mm instructions for criminal cases. 

“Roth v. United States, 270 F.2d 655, 659-60 (8th Cir. 1959). 
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You should acquit the defendant on the grounds of entrapment 
only if the police used improper methods to induce the defendant 
to commit the offense and by the use of such methods did induce 
the defendant to commit an offense of a kind which the defendant 
was not otherwise disposed to commit. It is proper for the police 
to create the usual and ordinary opportunity for a person to commit 
an offense, but it is not proper for them to use methods which are 
likely to induce the commission of an offense by one who is not 
otherwise disposed to commit an offense of that kind. 

To help you determine whether or not the police merely created 
an ordinary or usual opportunity for the commission of the offense 
charged, keep in mind that a mere solicitation or offer accompanied 
by no other acts of inducement does not create more than the usual 
opportunity to commit an offense. 

(To be used in sales cases.) For example, when the police desire 
to obtain evidence on a person believed to be selling (narcotics) 
(obscene literature) (liquor after hours) (prostitution) (specify 
others) it is permissible for the police to pretend to be someone else 
and to offer, either directly or through an informer or other decoy, 
to purchase the goods which are being sold illegally. In such a case 
the government is only creating an opportunity, as any ordinary 
customer might, in the usual course of such illegal activity. 

(In other than sales cases, examples of the usual or ordinary 
opportunity should be described to fit the offense.) To help you 
determine whether or not the defendant was otherwise disposed to 
commit offenses of the nature charged, you may consider first, 
whether the amount and kind of inducement necessary to get the 
defendant to commit the offense was likely to induce the commission 
of such an offense by persons other than those who are ready to 
commit such an offense. Then consider how readily and willingly 
the defendant complied with the inducements, keeping in mind 
whether any reluctance he exhibited was due to a fear of detection. 

(To be used where there is evidence of prior commission of simi- 
lar offenses.) You may also consider the defendant's prior record for 
the commission of such offenses, if any, as evidence that he had a 
prior disposition to commit this type of offense on this occasion, 
particularly if it appears from such evidence that defendant was 
engaged in an existing course of similar criminal conduct. 
Gary B. Crawrorp 
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PROCEDURE—STATE COURT JURISDICTION OVER FOR- 
EIGN CORPORATIONS—CAUSE ARISING OUTSIDE FOR- 
UM STATE —In the recent case of Fisher Governor Co. v. Superior 
Court,’ the California Supreme Court had occasion to consider 
California’s personal jurisdiction over a foreign corporation in a 
cause of action that arose outside of the forum. The action arose 
in Idaho when an explosion injured one man and killed two. The 
explosion was allegedly due to defective equipment manufactured 
by the defendant, an Iowa corporation whose principal office and 
place of business were in Iowa. Sales through independent, non- 
exclusive sales agents were defendant’s only contact with Cali- 
fornia. Service was accomplished through personal service in Cali- 
fornia upon one of the agents selling defendant’s products. The 
defendant challenged the trial court’s jurisdiction.* The California 
Supreme Court held that the facts did not justify the assumption 
of jurisdiction. The essence of this decision involved an interpreta- 
tion of the “fair play” doctrine of personal jurisdiction of Inter- 
national Shoe Co. v. Washington. 

In Perkins v. Benguet Consol. Mining Co.° the United States 
Supreme Court affirmed the power of a state to exercise personal 
jurisdiction over a foreign corporation in an action arising outside 
the state and unrelated to the activities of the corporation in the 
forum. The basic Constitutional test there, as in other instances 
of personal jurisdiction over foreign corporations, is furnished 
by the doctrine of International Shoe. 


In defining this Constitutional limit, the Supreme Court said in 
International Shoe that the corporation must have certain mini- 





253 Cal.2d 221, 347 P.2d 1 (1959). 

*See Cat. Corp. Cope § 6500; Car. Civ. Proc. Cope § 411 (2). 

* Under section 411 (2) of the California Code of Civil Procedure, a foreign 
corporation must be “doing business” in the state before it may be oe ey 
to the personal jurisdiction of a California court. Even though section 411 (2) 
has remained unchanged since its original enactment in 1872, the California 
Supreme Court construed this statute as providing California courts with per- 
sonal jurisdiction limits that are as extensive as the Constitution will t. 
Fisher Governor Co. v. Superior Court, 53 Cal.2d 221, 347 P.2d 1 (1959). See 
also Eclipse Fuel Eng’r Co. v. Superior Court, 148 Cal. App.2d 736, 307 P.2d 
739 (1957). 

alee the California legislature og & have had such a broad intent in 
1872, it might prefer today to choose in favor of reducing the burden on its 
courts, instead of permitting a maximum of flexibility and access to its courts 
in light of modern developments which have so nationalized our social and 
economic life. See Recent Developments—Jurisdiction, 73 Harv. L. Rev. 909, 
1001-02 (1960) for a discussion of the scope of state court jurisdiction 
today with ific reference to California's section 411 (2). 

< US. 310 (1945). 

#342 US. 437 (1952). 
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mum contacts with the forum “such that maintenance of the suit 
does not offend ‘traditional notions of fair play and substantial 
justice.’ ’’* In the dicta that discusses the application of this “min- 
imum contact” test, Chief Justice Stone said, “It is evident that 
the criteria . . . cannot be simply mechanical or quantitative. 
Whether due process is satisfied must depend rather upon the 
quality or nature of the activity in relation to the fair and orderly 
administration of the laws... .’7 

One of the considerations the Court deemed proper in determin- 
ing the fairness of compelling a corporation to defend a suit away 
from home was an “estimate of the inconveniences”*® which would 
result. from such a defense. The Court was not clear, however, as 
to whether this factor of inconvenience is one of the criteria used 
in determining the existence of a basis for jurisdiction or whether 
it becomes relevant only as a consideration under the doctrine of 
forum non conveniens,’® after a basis for personal jurisdiction is 
found to exist." 

Courts have not been consistent in their interpretation of the 
inconvenience factor. Some courts interpret International Shoe as 
requiring a consideration of defendant's contacts together with the 
inconvenience factors in the determination of a basis for jurisdic- 
tion. Other courts interpret the test as requiring that the con- 
tacts be viewed alone, with the inconvenience factors considered 
only after a basis for jurisdiction is found to exist.’* Still other 





* International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 

"Id. at 319. 

* This phrase was originally used by Judge Learned Hand in Hutchinson v. 
Chase & Gilbert, Inc., 45 F.2d 139, 141 (2d Cir. 1930). Judge Hand thought it 
a factor to be considered in determining the existence of a basis for 
jurisdiction. Later, Hand described the inconvenience factor as “certainly in- 
distinguishable from the issue of ‘forum non conveniens.’” Kilpatrick v. Texas 
& P. Ry., 166 F.2d 788, 790-91 Cir. 1948). For an extended in tation 
of the aforementioned cases see Comment, 47 Geo. L.J. 342, 355-59 (1 

* International Shoe Co. v. Washington, 326 U.S. 310, 317 (1945). 

* See Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947), for a discussion of this 
doctrine. See also Recent Developments—Jurisdiction, 73 Harv. L. Rev. 909, 
1008-14 (1960) for an — of doctrine’s relationship to jurisdiction. 

“ Foster, Personal Jurisdiction Based on Local Causes of Action, 1956 Wis. 
L. Rev. 522, 543. 

“For example, see L. D. Reeder Contractors v. Higgins Indus., Inc., 265 F.2d 
768 (9th Cir. 1959). There the court explicitly adopted reasoning propounded 
in Comment, 47 Geo. L.J. 342, 355-59 (1958). See also Bomze v. Nardis S - 
wear, Inc., 165 F.2d 33 (2d Cir. 1948); Latimer v. S/A Industrias Reunidas F. 
Matarazzo, 175 F.2d 184 (2d Cir. 1949). 

* For example, see Nelson v. Miller, 11 Ill.2d 378, 143 N.E.2d 673 (1957) and 
Smyth v. Twin State Improvement Corp., 116 Vt. 569, 80 A2d 664 (1951). In 
both, the existence of jurisdiction was determined without regard to incon- 
venience factors. Forum non conveniens was considered an adequate relief in 
any instance of undue hardship or burden to a nonresident defendant. 
new chapter 262 of the Wisconsin statutes (Wis. Laws 1959, ch. 226) 
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courts are not clear in their interpretation of the International 
Shoe doctrine." 

The court, in the Fisher case, first considered defendant's sales 
activities in California and recognized that similar activities had 
been previously held sufficient to support jurisdiction..> However, 
that decision was distinguished on two grounds. First, plaintiff 
was a California resident; and second, the cause of action arose 
from a sale within the forum state.1* Recognizing that the Supreme 
Court has held that a cause of action need not arise out of the 
defendant's activities within the forum," the court held that “... 
more contacts are required for the assumption of such extensive 
jurisdiction than sales and sales promotion within the state by 
independent nonexclusive sales representatives.” Here, the opin- 
ion indicates that the contact of defendant with the forum is the 
sole criterion for determining the existence of a basis for jurisdic- 
tion. If that was the court’s true intent, it could have been more 
explicit. 

The court went on to say, “. . . we must look beyond the de- 
fendant’s sales activities in this state to determine whether jurisdic- 
tion may constitutionally be assumed.’® This may indicate that 
the court did not consider contact as the sole criterion for jurisdic- 
tion. The opinion then indicated the considerations the court 
deemed pertinent to an assumption of jurisdiction. These included 





interprets International Shoe in a similar manner. Section 262.05 (1) (d) author- 
izes personal jurisdiction in actions that arise within or without the state where 
the defendant “is engaged in substantial and not isolated activities within this 
state.” Note that there is no mention of the inconvenience issue. However, sec- 
tion 262.19(1) provides for a stay of proceedings to permit trial in a 

forum if a court finds “that trial of an action pending before it should as a 
matter of substantial justice be tried outside this forum.” Not only is the burden 
on defendant to prove inconvenience, but Wisconsin retains jurisdiction over 
the defendant and the case when the stay is granted; hence, if plaintiff is 
unable to bring his action in an alternative forum, Wisconsin may still provide 
him with a forum. See Foster, Expanding Jurisdiction Over Nonresidents, 32 
Wis. Bar. Butt. (Oct. Supp. 1959), for a detailed discussion of chapter 226. 
See also, Recent Developments—Jurisdiction, 73 Harv. L. Rev. 909, 1003-17 
(1960), for a recent analysis of jurisdiction statutes including chapter 262. 

“For example, see Colorado Builders Supply Co. v. Hinman Bros. Constr. 
Co., 134 Colo. 383, 304 P.2d 892 (1956). 

% Cosper v. Smith & Wesson Arms Co., 53 Cal.2d 77, 346 P.2d 409 Coe b> 

% Fisher Governor Co. v. Superior Court, 53 Cal.2d 221, 347 P.2d 1 (1959). 

* Perkins v. Benguet Consol. Mining Co., 342 US. 437, 444-45 (1952). See 
also Kurland, The Supreme Court, the Process Clause and the In Personam 
Jurisdiction of State Courts, 25 U. Cut. L. REV. 569, 598-606 (1958). 

* Fisher Governor Co. v. Superior Court, 53 Cal.2d 221, 347 P.2d 1 (1959). 

Id. at 222, 347 P.2d at 3. It is interesting to note that the , yo refers 
the reader to L. D. Reeder Contractors v. Higgins Indus., Inc., F.2d 768 
(9th Cir. 1959) which holds that jurisdiction is on contact discounted by 
inconvenience. It is not clear, however, whether this reference was meant to 
approve of the decision or merely for purposes of contrast. 
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the interest of the state in providing a forum for its residents or in 
regulating the business involved,?° the relative availability of evi- 
dence and the burden of defense and prosecution in one place 
rather than another, the ease of access to an alternative forum, the 
avoidance of multiplicity of suits and conflicting adjudications,** 
and the extent to which the cause of action arose out of defendant's 
local activities.2? These are all clearly convenience factors. 

The court concluded that “none of these considerations supports 
an assumption of jurisdiction.”** These words conceal the analyti- 
cal basis of the court’s conclusion. In light of what is said in the 
rest of the opinion, either of the two analyses of the International 
Shoe doctrine might have been applied: one, that the basis for 
jurisdiction calls for a combination of Fisher’s contacts with Cali- 
fornia, discounted by the inconvenience to Fisher in having to 
defend the suit there;** or the other, that plaintiff had demon- 
strated Fisher’s contacts to be sufficient for jurisdiction but that 
Fisher in effect carried the persuasive burden required under the 
doctrine of forum non conveniens and persuaded the court to de- 
cline to hear the case even though grounds sufficient for jurisdiction 
did exist. Apparently, the court chose not to commit itself at this 
time to defining the relationship between contacts with the forum 
and the “estimate of inconveniences” to defendant. 

JosEPH M. BERNSTEIN 





*See Travelers Health Ass’n v. Virginia, 339 US. 643 (1950); McGee v. In- 
ti7 (1908). Life Ins. Co., 355 U.S. 220 (1957). See also Note, 44 Cornett L.Q. 
117 (1958). 

™The court recognized the importance of the fact that jurisdiction over 
Fisher’s codefendants may have only been availabie in California; however, 
since there was no evidence in the record to support such a contention, the 
avoidance of multiplicity of suits could not be considered as supporting an 
assumption of jurisdiction over Fisher. Fisher Governor Co. v. Superior Court, 
53 2d 221, 347 P.2d 1 (1959). Had such evidence appeared in the record, 
a contrary decision may well have been reached. For example, see He R. 
Jahn & Son, Inc. v. Superior Court, 49 Cal.2d 855, 861-62, 323 P.2d 487, 442 
(1958). 

re aaa Governor Co. v. Superior Court, 53 Cal.2d 221, 223, 347 P.2d 1, 3-4 
(1959). 

"Id. at 223, 347 P.2d at 4. 

*A California District Court of Appeal may have adopted this interpretation 
when it said, “Whether a state may constitutionally assume jurisdiction in- 
volves a balancing of cry? factors.” Emsco Pavement Breaking Corp. v. Los 
Angeles, 176 Cal. App.2d 843, 1 Cal. Rptr. 814 (1959). The court then pro- 
ceeded to list the various convenience factors deemed important in the Fisher 
opinion. See Recent Developments—Jurisdiction, 73 Harv. L. Rev. 909, 1011 

960) where Justice Traynor, the author of the Fisher opinion, is cited as 

“, .. that the factors underlying forum non conveniens now also serve 
as the primary determinants of the — of the application of state 
— . tion.” See also Traynor, Is This Conflict Necessary?, $7 

L. Rev. 657, 663-64 (1959). 











